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"ROM 4s number of books which contain the 
. ſcience of our law, and the numerous applica- 
tions to perſons converſant therein, for advice con- 
cerning the title to real and perſonal eſtate in caſes of 
inteſtacy; it is indiſputably clear that no ſelection 
could be made from the venerable pile of law-learn- 
ing, more immediately uſeful, than that which relates 
to the eſtates of perſons dying inteſtate ; and of this the 
Author being well convinced, was led to ſelect the firſt 
part of this Work; to which, ſince it was publiſhed, 
he has made very conſiderable additions, and copiouſly | 
treated on the law relative to laſt wills and teſtaments ; | 
and in the latter, as well as his former proceedings, 
hath endeavoured to avoid the technical terms of the 
law; and when the Latin words, or thoſe terms, have 
occurred, and could not be avoided without obſcuring 
the ſenſe, has added the Engliſh to the one, and ex- 
plained the meaning of the other; laying down the 
whole with ſuch clearneſs and perſpicuity, as to render 
the ſame perfectly intelligible and eaſy of compre- 
henſion to thoſe unacquainted with the ſyſtem of 
our law, or the phraſes commonly uſed £8 writers 
thereon, mz. 
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In the firſt impreſſion of this Work, entitled, The 


Will which the Law makes,” &c. care was taken in 


explaining the different kinds of eſtates and effects a 
man might die poſſeſſed of, and in what manner the 
law would operate on failure of his having made any 
diſpoſition thereof; ſhewing who would be entitled 


to the adminiſtration of his perſonal eſtate, and the 
method to be purſued by the adminiſtrator for ob- 


taining it; and after the ſame was obtained, in what 


manner he ſhould proceed for getting in the de- 


ceaſed's effects and adminiſtering the ſame by paying 


_ debts, and diſtributing the ſurplus to ſuch as were 


entitled thereto; likewiſe to whom the real eſtate 


would deſcend ; how far the ſame might be liable to 


the anceſtor's debts; the title an huſband had thereto 


by the curteſy of England, and a wife with reſpect to 
dower. And herein care was allo taken to explain 
the cuſtoms of the city of London, and province of 
Vork, and to ſhew how thoſe varied from each : 


other, and both of them from the law of the nation in 
general; in what manner diſtribution was to be made 


amongſt children, ſome of whom had been advanced 
in their parents life-time; and the effe&s of ſuch ad- 
vancement, boch by che cuſtoms, and common and 
ſlatute law. . 


Tux reception, and univerſal approbation, this 


0 impreſſion met with from the Public in general, and 
gentlemen of the profeſſion, incontrovertibly teſtified 


its merit very ſhortly after it came out of preſs, in 


March 17853 near fifteen hundred copies thereof 
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the ſale of three other editions from the 25th of 
March 1786, to the 23d of January 1788, was an in- 
diſputable teſtimony of its utility, and the addition 
made thereto, of that part entitled, + The Diſpoſal of 
a Perſon's Eſtate by Will and Teſtament ;” whereon, 
as well as on the former ſubjects, very conſiderable _ 
improvements having been made in the fifth, ſixth and 


ſeventh editions, the work was rendered lar more ex- 
tenſively uſeful chan before. 


PREFACE 


TO. THE 


EIGHTH EDITION. 


HE original deſign of this Work, being to furniſh 
the community at large, with a competent know- 


ledge of the fundamental principles of the law apper- 
taining to inteſtacies and wills, and for rendering the 
ſame clear and intelligible to perſons of all ranks, the 
Work was brought into ſo narrow a compaſs as the 


different ſubjetts would poſſibly admit; by which a 
great part was but as an analy ſis of the law relative to 
thoſe particulars; and although by degrees this was in 


part remedied with new actions; wherein were inſerted 


the then lateſt deciſions of the courts of law and equity 


applicable hereto, eſpecially in the ſeventh edition 
yet ſtill there remained a large open field for additions 
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to, and enlargements on, what had been written ; and 
for ſupplying the deficiency it is thought adviſable to 
add a ſecond volume, correſponding with this and the 
preceding edition; as thereby the purchaſers of the 
large quantity now ſold of that edition, may be ac- 
commodated with ſo complete firſt and ſecond vo- 


lume, as the purchaſers of this; and as the additional 


volume is now in great forwardneſs, the ſame will be 


publiſhed as expeditious as poſſible, with a copious 


alphabetical index referring to each book, as thereby 
to render the contents as cafily diſcovered as 8K com- 


priſed i in one volume. 


Tux various alterations lately made by the legiſlature, 


in the duty payable for probates of wills, adminiſtrations, 
property diſpoſed of by will, and made diſtributable by 


the ſtatute of diſtributions, having rendered it neceſ- 
ſary to affix the particulars thereof, next preceding the 


index to this edition, the reader will pleaſe to refer 


thereto, from page 216, for the particulars of what is 


now payable in reſpe& of probates and adminiſtra- 
tions; and from page 66, for what is now payable in 


reſpe& of legacies, &c. ; and from page 290, for the 


ſtamps on which 8 for legacies, &c. mult now 
be written. 


Jux E, 1796. 
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EXPLANATION. 


Yes more eaſy and expeditious diſcovering par* 
ticular parts of this Work, and fully explaining 
the ſame to "thoſe totally unacquainted with the law, 
_ ſuch who from the contents hereafter ſet forth, 
be leſs apt than perſons converſant with Jaw 


books for diſcovering the heads of the different ſub- 
jects herein contained, or the particulars thereof, by 


the alphabetical index ; we ſhall here, in three in- 


— 8 ſtances, point out ſome material parts of the book, 
whereof a ſpeedy diſcovery may be wiſhed for upon 
an emergency, and afterwards make ſome obſerva- 


tion with reſpect to adminiſtration, and explain the 
method of obtaining the ſame and proving a will by 
commiſſion : 

Ano in the firſt inſtance, mention the caſe where a. 
child may unexpettedly be informed of a father 
being dead inteſtate, having left both real and per- 
ſonal eſtate, and other children; one or more of 
whom were advanced by him in his life-time ; and 


| hath alſo left a widow, and a grandchild, or grand- 


children. Now with reſpe& to the perſonal eſtate, 
which implies money, goods, and things that go to 
the adminiſtrator, deſcribed page 28, Sor. 2d, to 
page 37: and is generally underſtood in contradiſ. 
tinction to real eſtate, deſcribed in pages 86, 87. T0: 


find what ſhare of the former accrues to the widow, 
children, grandchild, or grandchildren, reſpectively, 


purſuant to the laws of England, See page 66, Secr. 


2d, to page 73. (where we have treated on diſtribu« 
lion, as ſuppying ne % have been Previouſly 


granted, as it is requijite that it ſhould be, of which 
wwe ſhall again lake notice in our procedure with this ex- 
planation.) For the children, grandchild, or grand- 


children's title to the real eſtate, See page 87 to 89: 
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and for the widow's title to dower therein, See page 
96, SECT. 2d, to page 100. If the father were a free- 
man of London, See page 103, SECT. 2d. to page 
114. If he were an inhabitant of the province of 
York, See page 114 to 122. 


2. Wntrs there is an only legitimate child; or 
grandchild, of a perſon dead inteſtate, no other Jaw- 
ful begotten child of the deceaſed, or other deſcend- 


ant being alive at his death, or born alive afterwards, 


and he hath left no widow ; ſuch only child or grand- 
child, whether male or female, will have the whole 
of the deceaſed's real and perſonal eſtate. Concern- 
ing the perſonal eſtate, See pages 73, 74. If the 


deceaſed were a freeman of London, or an inhabi- 


tant of the province of York, the cuſtoms whereof 
do not extend to the grandchild, he will take the 
whole perſonal eſtate by the ſtatute law, as, See in 
pages 104. 111. 115; and as to the one child, See 


pages 112. 118. If the deceaſed have left a widow, 


ſuch only child, or grandchild, by the Jaws of Eng- 
land will have two thirds of the perſonal eſtate, 
and the widow one third: the ſame as when there is 


more than one child to divide with the widow, as in 


page 81; but if the deceaſed were a freeman of 
| London, or inhabitant of the province of York, the 
cuſtoms thereof entitle the widow to more than one 
third, as, See page 103. SECT. 2d, &c. and page 


114, Kc. With reſpect to the deceaſed's real eſtate, 


ſach only child or grandchild mult have the whole 
ſubject to the widow's dower, treated on Page 96, 
SECT. gd, to page 100. 


3. WrtrE a kinſman, whether be be a brother, 


nephew, uncle, &c. is informed of a relation 


having died inteſtate, without any widow, child, 


gra: adchild, or other deſcendant, and hath left bach | 


real and perſonal eſtate ; to find what of the latter 


accrues. to the kinknan by his relation's deceaſe, 


See page 81 tO 89. For a deſcription of perſons who 
can have no claim as kindred. See pages 84, 85. 


For the kinſman's title to bis deccaſed relation! $.'real- 
eſtate, 
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eſtate, See page 89 to 93 
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EXPLANATION. ix 
If the deceaſed hath 


left a widow and no child, or lineal deſcendant, by 
the laws of_ England, ſhe ſhall have one half of his 
perſonal eſtate, and his next of kin the other, as See 
in page 73. But by the cuſtom of London, and 
province of York, ſhe hath conſiderably more than 


one half, as See page 104. 112. 119. Yet with re- 


ſpect to the deceaſed's real eſtate, this muſt go to his 


heir at law, treated on page 89 to 9g. But ſubje& 
to the widow's dower, treated on page 96. SECT. 34, 
to page 100. 


Tux heir at law to the deceaſed, where has is no 


lineal deſcendant, may be one that may have no 


claim to any ſhare of his perſonal eſtate, or he ma 


be the perſon who alone is entitled to both the real 
and perſonal eſtate, or it may be that he may lolely 
be entitled to the real eſtate, and only a ſhare in the 


perſonal. This depends on what kindred the de- 
ceaſed hath left, and may be clearly comprehended 
if due attention had been had to the parts of this 


Work already pointed out; as in the firſt inſtance we 


gave a hint concerning perſonal, and real eſtate, that 
the former was deſcribed page 28, Stcr. 2d, to page 


37; the latter in pages 86, 87; and this was done 
with a view to furniſh the reader with a juſt concep- 


tion of, and difference between the former and the 
latter, in our third inſtance ; for finding what of a de- 
ceaſed relation's perſonal eſtate, accrues to a kinſman, 
we mentioned page 81 to 83 ; and for a deſcription _ 


of perſons who could have no claim as kindred, re- 
ferred to pages 84, 85; and then ſor diſcovering the 
kinſman's title to his relation's real eſtate, we men- 


= tioned page 89 to 93: which being duly attended to 


with what has been mentioned concerning the de- 
ccaſed's widow, the reader may clearly perceive in 


what manner kindred will be enütled to an inteſtate's 


real and perſona] eflate, where there 1 is no lineal de- 


| ſcendant. 


ANno now the child, grandchild, kinſman, and 


widow, having, as it may be preſumed, diſcovered 
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what accrues by a parent, relation, or huſband, dy- 
ing inteſtate, and if it be real eſtate, which deſcends 
to the heir, hath ſeen in page 87, that the law caſts 
the ſame upon him immediately on the death of his 


anceſtor. But if it be perſonal eſtate, we muſt ob- 
ſerve the caſe is different; and that for obtaining 


this, adminiſtration muſt be taken; which being 


fully treated on in the former part of this Work, and 
ſo plainly appearing at the beginning of the contents 
thereof, viz. from page 2, Sect. 2d, home to the 


beginning of Sect. 6th, page 18. that it needs no 


further explanation ; therefore we ſhall in our fur- 
ther proceeding, only explain the method of obtain- 
ing adminiſtration and proving a will by commiſſion ; 
as when an adminiſtrator, or executor, 1s ll, or lives 


at a great diſtance from London ; and previous here- 


to, mention the manner of proving a will and doing 


other bulineſs for an executor by letter of attorney ; 


and by what has been here pointed out, and the aſſiſt- 
- ance of the enſuing contents, it is preſumed, any read- 

er will be enabled readily to diſcover, and fully com- 
prchend the ſubjeits treated on in the former part of 


this Work. 
Warn adminiſtration or probate of a will: is to be 


obtained from the Prerogative Court ; as when the 


decealed hath left goods in two biſhops dioceſſes 
| (treated on page 6, Sect. 3d, to page 13), and the 


a Iminiſtrator or executor, is ill, or lives at a great 
diſtance, the uſual and proper method. of obtaining 
the adminiſtration, or probate, is by commiſſion, of 


which we are about to treat ; but previous hereto, we 


may oblerve, that where the deceaſed hath died beyond 


fea and was not a common ſcaman or marine in the 


King's ſervice, the ordinary will admit of his will being 


proved by a perſon empowered by letter of attor- 
ney from the executor; and hereby two purpoſes 
may be anſwered, viz. the purpoſe of proving the 


will and doing other buſineſs for the executor. The 
form, ſee in page 298, No. XV. and in page 299. 
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letters of attorney, and wills of common ſeamen and 
marines in the King's ſervice, and the ſteps to be taken 
for obtaining what is due to ſuch of them as die in- 
teſtate. 

Warr it may be requiſite for letters if e 
tion to be obtained by commiſſion iſſued from the 
prerogative court, and the perſon or perſons entitled 
thereto (deſcribed in pages 2, 3 4, 5) being ill, or 
live at a great diſtance ; it is uſual to ſend up bis Or 
their chriſtian and ſurnames, ſtating the relationſhip, 


by deſcribing him or them, as the widow, child, father, 
brother, &c. of the deceaſed, with which may be ſent 


his or their additions, vix. places of abode, and trades 
or occupations, to any reputable perſon, friend, or 
acquaintance, reſiding in or about London; the chrif... 
tain and ſurname, trade or occupation*, of the decealed, 

the day or time on which he died, mentioning the va- 
lue of his goods, chattels, and credits, with the chriſ- 
tian and ſurnames of any two clergymen in the neigh- 
bourhood, —This the friend or acquaintance, to whom 


ſent, takes to any one of the proctors belonging to the 


prerogative court, and thereby the proctor procures a 


| commiſſion for his employer to ſend to the adminiſtra- 


tor, who takes the ſame to the clergymen, and after 
having made oath before them, that the deceaſed died 
without will, &c. and executed a bond with two ſure- 


ties (ſimilar to the forms contained in pages 13, 14, 15), 


and one of the clergymen hath ſigned the commiſſion, 
the adminiſtrator ſends back the "commillion and bond 


to his friend, who takes the ſame to the prottor, and 
and in the courſe of a few days after, provided 14 days 


are then expired from the time of the deceaſed's death, 


of which mention is made in page 13, Sect. 4th, re- 


ceives of him the letters of adminiſtration, and pays 
the proctor ſuch ſum as ſhewn in the abſtrakt, &c. 
preceding the index to this Work. 

Wu N the right of adminiſtration devolves upon an 


infant, treated on in page 5, and again mentioned 


* If the adminiſtrator or decanted hath uſed the title of Ani, deſcribe 
kim thus. 


page 
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page 124 ; it is uſual to ſend up an account of the de- 
ceaſed in manner before mentioned, mentioning the 
day or time on which he died; and herewith it is re- 
quiſite that an inventory of his goods, chattels, and 
credits be ſent; the names of any two clergymen of the 
neighbourhood; and the chriſtian, ſurname, and rela- 
tionſhip, of the perſon or perſons applying; and the 
chriſtian, ſurnames, and ages, of all ſuch legitimate 

children as the deceaſed hath left; the firſt of whom 
attaining 21 years of age, being entitled to the admini- 
ſtration, as we ſhall again preſently mention: fo if the 
deceaſed hath left no legitimate child or chil- 
dren, but brothers or ſiſters, or children of his brothers 
or ſiſters, on whom the right of adminiſtration devolves, 
and the firlt of whom on attaining 21 years of age will 
be entitled thereto ; mention their reſpet᷑tive names and 
ages, likewile the chriſtian, ſurname and deſcription, of 
the perlon or perſons applying for the adminiſtration. 
And as on elther of the infants attaining 21 years of 
age this adminiſtration ceaſeth, and thereon a new ad- 
miniſtration mult be granted; for obtaining the ſame, 
fend up an account of what value the deceaſed's per- 
fonal eſtate is then of, the chriſtian and ſurname of the 
child who hath attained his or her age, with the chrif- 
tian and ſurnames of the deceaſed's other children then 
living; fo if it be brothers or ſiſters, or children of the 
decealed's brothers or ſiſters, with the names of any two 
clergymen then in the neighbourhood ; and hereby a 
commiſſion will be obtained and the buſineſs done by 
the alliſtance of a proctor as before mentioned. When 
this latter adminiſtration is obtained, it is uſual for the 
new adminiſtrator on ſettling with the old, and recciv- 
ing the goods unadmimitered, to give him a general 

rcleaie ; a ſorm whereof, ſee in page 297, No. XIV. 
Wurkz the deceaſed hath left a will in writing 
duly executed, and the fame is intended to be 
proved in common form, as treated of in pages 211, 
212. the executor or executors uſually ſend up his 
or their chriſtian, and ſurnames, with the chriſtian, 
On lb © 
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ſurname, and place of abode, of the deceaſed, the 


day or time on which he died; mentioning the value 
of his goods, chattels, and credits, with the chriſtian 
and ſurnames of any two clergymen of the neigh- 
bourhood ; whereupon the friend ſent to, obtains a 


commiſſion through a prottor, and ſends to the 


_ executor, who, after taking it to the clergymen and 
making an affidavit ſimilar to the oath contained in 
page 215, returns it ſigned by one of the clergymen 
to his friend, with the deceaſed's will annexed; and 


the ſame being delivered to the proctor he gencrally 
procures the probate in the courſe of three or four. 


days after, and thereupon is paid for the whole buſineſs 


ſuch ſum as ſhewn in the abſtratt, &c. preceding che 


index to this Work. 
Ir a will is not properly executed and atteſted by 


witneſſes; where the deceaſed wrote the ſame himſelf, 


before it can be proved in the eccleſiaſtical court, it 


is requiſite that his hand-writing be proved by an 
affidavit of two diſintereſted perſons; or if another 
perſon wrote it, that the writing or will produced is 
the will of the deceaſed. And if there ſhould be ma- 


terial interlineations or alterations made in a will not 


of the teſtator's own hand writing, an affidavit 1s alſo 


required of ſome perſon to prove that ſuch were made 
by the teſtator's direction. And under ſuch circum- 


| ſtances as thoſe, the will ſhould be ſent up in the firſt 
inſtance with the clergymen's names, mentioning the 
time of the deceaſed's death, and the value of his 


goods, chattels, and credits; and thereby the proctor 


will be informed how to proceed with reſpett to the 
commiſſion, and when the ſame is obtained he will 
deliver it with the will annexed to his employer, who 


ſending it to the executor has the ſame returned, 


ſigned by one of the clergymen, and then delivers 


it to the proftor, of whom he receives the probate ta 
ſend down in the courſe of a few days after. But 


| here we muſt obſerve there will be conſiderably more 


expence than when the will is properly executed, 
| ſubſcribed | 


* te Ad „„ OA. _—_— 


xy EXPLANATION, 
ſubſcribed by witneſſes, and fairly wrote (as it ſhould 


be) in one hand-writing, without interlineations or al- 


terations, or as few as poſſible, of which, and as a few 


may ſometimes almolt unavoidably happen, i it is well 
to make mention thereof in the atteſtation, before the 


witneſſes ſubſcribe their names thereto; as in No. 


V. pages 275, 276. Concerning a will not properly 

executed, we have taken notice in page 160. 
Wan it is requiſite for adminiſtration to be grant 

ed with the will annexed, as treated on in. pages 216 


217, 218; the deceaſed's will ſhould be ſent up, and 


mention made of the day or time on which he died, 


and the value of his goods, chattels, and credits, with 
the names of any two clergymen in the neighbour- 
hood; and here attention muſt be had to the kind of 
adminiſtration wanted; as whether it be during the 


minority of an infant or infants, or where a teſtator 
hath died without naming any executor, or named in- 


capable perſons, or if it be where all the executors 
named refuſe to act. Either of which caſes deſcribe; and 
if it be during the minority of an infant or infants, who 
were appointed executors ; mention his or their chriſ- 


tian, ſurnames, and ages : the chriſtian, ſurname, re- 


lationſhip to the deceaſed, and deſcription of the per- 
ſon applying. And in either of the other caſes, men- 
tion the chriſtian and ſurname of the perſon who ap- 


plies, and deſcribe him as relation, deviſee, &c. of the 


deceaſed, | as may be the caſe]. So hereby a proctor 


may be enabled to obtain the commiſſion and admi- 
niſt ration for his employer. 


Tnus having laid down the method: of proceeding : 


to obtain adminiſtration and probate of a will by 
commiſſion, we may now obſerve that, when inſtruc- 


tions are ſent up for a proctor to obtain a commiſſion = 


by, care ſhould be taken that the names, &c. ſent up 


be ſpelled right; for although falſe ſpelling will not 


render the commiſſion void, yet it will increaſe the 
ex pence chereof. 
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* revoked. | 


seren THE FIRST. 
of. INT ESTATE S. 


HERE ate divers 3 > af ps OO Ooe that 
makes no will at all; another that makes a will and 
executors, and they refuſe to act: in this caſe, he dies 


quaſe f inteſtatus *; that is, as if inteſtate. Bot this latter 


is not that kind of inteſtacy here intended: for in this caſe 


the law does not diſpoſe of the eſtate ; as here adminiſtration 


is to be granted cum teſſamento annero, that is, with the teſ- 
tament annexed; and then the duty of the adminiſtrator is 
very little different from that of an executor* ; he being to 
adhere to the teſtament, which is to be his guide in dipoſing 
of the eſtate and oſſects of the deceaſed. But as the former. 


is that which is here intended, we hall briefly take notice of | 
the diſlinftion Wentworth makes between a will and a 


es Inſt. 57. DT 2 d Black, Com. 2 V. 524. 


et 


. ne, Gs 5 teſtament, 
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teſtament, without entering into a minute diſcuſſion of in- 
teftacy, which would be ſomewhat foreign to this ſubject, 
and therefore ſhall be reſerved for a ſubſequent part of the 


Vork ©; it being our preſent deſign to ſhew how the law 


diſpoſes of a perſon's eſtate in caſe he dies wholly inteſtate, 
and not to point out the various kinds of inteftacy,——lt is 
called a will, fays Wentworth, when there is an executor 


appointed; and when there is none, it is termed a teſtament. 
So there may be a will where there is no teſtament, and 2 


teſtament where there isno will. And where a teſtament is 
made without an executor being named, this teſtament is to 


be adhered to as a guide to the adminiſtrator in diſpoſing of 


the eſtate, in the ſame manner, as where one or more exe 


cutors are named, and they refuſe to act“. 


SECTION THE SECOND. 
or ADMINISTRATION ; way rr $HOULD BE 
OBTAINED, AND WHO ARE ENTITLED THERETO, 


AY adminiſtrator cannot act before letters of admins 


ſtration are granted to him; he not being like an exe- 
eutor, who may do many acts before he proves the will ; 


but an adminiſtrator may do nothing till letters of alinini- 
ſtration are iſſued*®, When letters of adminiſtration are iſ- 
| fued, the perſon deputed by the ordinary, that is, he who 


grant the letters of adminiſtration, to adminiſter the inteſ- 
tate's goods, ſhall have an action to demand and recover, 


5 as executor, the debts due to the inteſtate * 1 


ity the deceaſe die wholly inteſtate; without mide either 


will or teſtament, then general letters of adminiſtration muſt 


be granted by the ordinary to ſuch adminiſtrator as the ſta- 


| tutes of 3x Edw. III. c. 1 1. and 21. Hen. VIII, c. 5. direct; 


and in conſequence of which the ordinary i is compellable to 


5 «Lee, Inteftates inthe Index. | 8 * Black. . - $07. 


BE 


who dies without Witt or TxSTAuEnT. q 


grant adminiſtration of the goods and chattels of the wife to 
the huſband, or his repteſentativess, that is, his executors 


or adminiſtrators, who, if the huſband die before adminiſtra- 


tion taken, will be entitled in equity, and not the wife's next 
of kin®. and that the adminiſtration of the wife's goods of 
right appertaineth to her huſband, is confirmed by ſtatute 
of 29 Car, II. c. 3. which enacteth, that the ſtatute of the 
22 & 23 Car. II. c. 10. (commonly called the ſtatute of diſtri- 
butions) thall not extend to the eſtates of femes-covert that 
{hall die inteſtate ; but that their huſbands may demand and 
have adminiſtration of their rights, credits, and other perſon- 
al eſtates, and recover and enjoy the ſame . But if the wife 


was executrix to another; then as to the goods which ſhe 


had in that capacity, adminiſtration muſt be granted to the 
teſtator's next of kin k. x 2 5 


By the ſtatutes of Edward the Third and Henry the 


Eighth, before mentioned, the 2 is compellable to 
grant adminiſtration of the huſband's effects to the widow, 


or next of kin. But he may grant it to both, or either, at his 


3 Atk. 526. 


diſcretion . For, it being moved for a mandamus" to the 


e Black. Com. 2 V. 504. 
k Cro. Car. 106. 1 P. Will. 381. 


i The huſband has ſeldom occaſion 


for taking adminiſtration on the death 


of his wife, unleſs it is to recover ſome- 
thing that appertained to the wife, 
which ſhe was not poſſeſſed of during 
the marriage; for immediately on 
marriage all the chattels-perſonal the 
is poſſeſſed of veſt iu her hutband, and 
her chartcls real he may make his own 


if he will. What theſe are, ſee p. 28. 


29.—This being the caſe with reſpect 
to the wife's chattels, in order to pre- 
ſerve the ſame, as well as any real eſ- 


tate the may be poſſeſſed of from mis- 
fortunes that may happen to the huſ- 


band by bankruptcy or otherwiſe, a ſet- 


| tlement is uſually made in manner 


treated on in our work, entitled;“ The 
Trader's and Conveyancer's Guide 
and Guard,” Chap. IX. 
k 3 Salk. 21. | | 
Black. Com. 2 V. 496. 504. . 


B 2 


m Mandamus is a writ, whereby a 


command iſſues in the King's name, 


from the court of King's Bench, di- 
rected to any perſon, corporation, or 
inferior court of judicature, within the 


King's dominions, requiring them to 


do ſome particular thing therein ſpeci- 
fied which appertains to their office and 
duty. And chis writ may be obtained 
for an infinite number of other pur- 
poſes. It is grounded on a ſuggeſtion, 


by the oath of the party injured of his 


own right and the denial of Juſtice. 
Black. Com. 3 V. 110—The matter 
for which this writ is obtained muſt be 
laid before the court. 3 New Abr. 
528. And as the matter muſt be laid 
before the court, it mull be in term 
time, when the court is fitting, The 
manner of laying it before the court 
is by counſe!, who moves the court 
on the oath of the injured party; 
which oath is delivered to him in 
writing, with his inſtructions, os pre- 
viouſly drawn up Ly an attorney . 
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official of the biſhop of Glouceſter, to commit adminiſtrations 
to the widow of an inteſtate, the court obſerved, that would 
be to deprive the ordinary of his election, in granting it to 
her, or the next of kin; and thereſore ordered the manda- 
mus to be taken generally, to grant adminiſtration of the 


goods of the inteſtate”.—The ordinary may grant admini- 


ſtration, either jointly or ſeparately ; for he may grant ſeve- 
ral adminiſtrations of ſeveral parts of the goods of the in- 
teſtate ; as where a man died inteſlate, leaving a wife and 
a brother, the ordinary had granted adminiſtration of ſome 


particular debts to the brother, and the reſidue to the wife. 
It was agreed by the court, that the ordinary might grant ad- 


miniſtration to the brother, as to part, and to the wife for the 
reſt, in which caſe neither could complain; ſince the ordi · 
nary need not have granted any part of the adminiſtration to 


the party complaining. But if the inteſtate leave a bond of 


10ol. the ordinary cannot grant adminiſtratiors of gol. to one 


perſon, and gol. to another, becauſe this is an entire thing r. 


As concerning the inteſtate's next of kin: Among the 


| kindred, thoſe are to be preferred that are the neareſt in de- 
gree to the inteſtate; but of perſons in equal degree, the 
ordinary may take which he pleaſes 3. The nearneſs of 
degree ſhall be reckoned according to the computation of 
the civil, and not of the canon law“; and therefore, where 
there be both parents and children of the deceaſed, the children 


are entitled to the adminiſtration in preference to the parents, 
though both are in equal degree of kindred; and on failure 
of children, the parents are entitted *, Then follow bro- 
thers, grandfathers, uncles, or nephews, (and the females of 
each claſs reſpectively), and laſtly, couſins. — The half 
blood * is admitted to the adminiſtration as well as the whole: 
for they are of the kindred of the inteſtate, and only ex- 


cluded from inheritances of land. Therefore the brother 


n Str. 562. | | reckoned according to the Civil Lay 
„1 Roll's Abr. 908. See page 78. 

 Þ x Salk, 36, Black. Com. 2 V. $04. 

2 Black, Com. 2 V. 504. ho the half blood 22 See pag. 


N How the nearneis of degree 1 71 91. 
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his full age, give bond to adminilter faithfully “. 


the ordinary to whom to grant it; 


Child, or kindręd, dies inteſtate, the 


oo dies without Wilt or TESTAMENT. 5 


ef the half blood ſhall exclude the uncle of the whole 
blood“, and the ordinary may grant adminiſtration to the 
ſiſter of the half, or the brother of the whole blood, at his 
own diſcretion v. But if there is a brother and a ſiſter of 
the half blood, and the filter is married, then it mult be 
granted to the brother, and not to her and her huſband ; be- 
cauſe in effect it makes the huſband adminiſtrator, who is not 
of kin to the inteſtate; and if the die, the huſband world {hit 
continue adminiſtrator, and ſo might poſſeſs himſelf of the 
whole perſonal eſtate *, 


WHEN the right of adminiſtration devolves upon an 


infant, the ordinary is to grant adminiſtration till he arrives 


at the age of twenty-one ; becauſe an infant cannot, before 
And as 
ſuch an adminiſtrator is but in nature of a curator for the in- 
fant, and has no intereſt or benefit in the inteſtate's eſtate but 
in right of the infant, it has always been held diſcretienary in 
and therefore it hath been 
frequently adjudged, that he is not obliged, with! in the ſta- 
tute of Henry the eighth, to grant it to the next of kin, 
either of the deceaſed'or the infant*.—If none of the kindred 
will take out adminiftration, a creditor may by cuſtom do it. 
And the ordinary may, in defect of all theſe we have he.e 
mentioned, commit adminiſtration (as he might have done 
before the ſtatute of Edward the third, when the ordinary 


had the abſolute diſpoſal of inteſtates eſlects to ſuch a dif- 
creet perſon as he approves of; or may grant him letters ad 


colligendum bona defuncti; that is, to gather up the goods of 
the deceaſed, whicn neither make him executor nor admini- 
firator ; his only buſineſs being to keep the goods in his ſafe 
85 Black. Com. 2 V. . ; 
..» dbid. | 
2 3 Salk, 21, 


uſual courſe is for ſomeone to procure 
letters patent, or other authority from 
| the King ; and then the ordinary of 
? Godolph, roz. 5 Co. Rep. 29. courfe grants adminiſtration to ſach 
* Hob. 251. 1 New Abr. 38 1.— appointee of the crown, as mention- 
When a perſon having neither wife, ed page 84. 
2 New Abr. 398. „ 
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cuſtody, and to do other acts for the benefit of ſuch as are 
entitled to the property of the deceaſed®.—If an adminiſtra— 
tor die, his executors are not adminiſtrators; but it behoveth 


the ordinary to commit a new adminiſtration * Where the 
adminiftration is granted to two, and one of them dies, the 


adminiſtration ſurviveth to him who is living“. 


SECTION THE THIRD. . 
WHERE, AND BY WHOM ADMINISTRATION rs 
| TO BE GRANTED, „„ 


6 the perſon who is to grant adminiſtration 


is the biſhop of the dioceſe, or his officer, where the in- 
teſtate dwelled*. And if all the goods of the deceaſed lie 


within the ſame juriſdiction, an adminiſtration granted by 
him is the ouly proper one; but ii the deceaſed had bona n 


tabilia, or chattels to the value of one hundred ſhillings, or 
five pounds, in two diflinct dioceſes; then adminiſtration 
mult be taken out before the metropolitan of the province f. 


But if a man die upon a journey, the goods that he then 


hath about or with him (hall not be as bona notabilia to cauſe 


adminitiration to be committed in the prerogative *,—Debts 


owing o the inteſtate are bong notabilia, as well as goods in 
polleſſion", And they ſnall be bena netabilia, in that dio- 


ceſe where the bond or other ſpecialties be, and not where 
the debtor inhabits*. So judgments obtained in the courts 
at Weſtminſter, vpon actions laid in the country, are bona 


notabilia; not where the action was laid, but where the judg- 


ment was obtaincd; becauſe the record is theres, But if 
| the dcbis be only by ſimple contract, without ſpecialty, 
then they are to be cſtcered hana notabilia in the place where 


the debtor isl. So a bill 6: exchange ſhall] be ſaid to be 


Dona notabilia where the debtor is, and not where the bill is; 


for it is no ſpecialty in law: for if the adminiſtrator pays 
debts upon ſimple contract, or ſuffers judgment againſt him, 


in ſuch actions he may plead ſuch payment or judgment in 


d Went. Off. Exec. Chap. 14. will to executors for payment of debts 
© x Roll's Abr. 907. or legacies; it ſeems this ſhall not be 
d Caſ. Talb. 127. bona notabilia, although it be aſſets, 
e Swinb. 427. Went Off, Exec, 46, | 
f Black. Com. 2 V. gg. h 7 Roll's Abr. 909. 


E Swinb. 438, 439, — The admini- bid. 


ſtration has nothing to do with real * Carth. 148. , 
eſlate (a deſcription whereof ſee in page 1 Went, Off. Exec, 46. 
26.) And in caſe lands bg given by ee 5 
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bar to an action upon a bill of exchange“. Where one dies 
poſſeſſed of goods in London and Dublin, in ſuch caſe the 
reſolution ſeems to have been, that the archbiſhop of Camer- 
bury, by his prerogative, was to grant adminiſtration of the 
goods in London, and the archbitnop of Dublin for thoſe in 
Dublin. If one die in Ireland, and have nothing but a 
ſpecialty for money, and that ſpecialty doth lie in England, 
the ordinary of the dioceſe, within which the place is where 
the ſpecialty lies, ſhall commit the adminiſtration ; and if the 


ordinary of another dioceſe grant it, the adminiſtration 1s 
void: and therefore the caſe was, a merchant in Ireland was 


bound in an obligation of forty pounds to one J. S. in Lon- 
don, and the obligation was made in Ireland, but remained 


always in London, and the merchant died inteſtate in the 


county of Bedford in England, and a biſhop of Ireland did 
commit the adminiſtration to one, and the archbiſhop of 
Canterbury committed it to the wife of the inteſtate, who had 


the obligation; in this caſe, the laſt admipiſtration was ad- 


judged good: and it was there held, that the adminiſtration 
ſhall be granted by the ordinary of the place, where the ſpe- 
cialty doth lie at the time of the death of the inteſtate, and 
not by the ordinary of the place where the debt began ©, 
ONE by will made in England, deviſes an annuity in truſt 
for his wite out of lands in Ireland, the teſtator and his wife 
and the truſtees reſiding in England; the annuity ſhall be 
paid in England, and the eſtate bear the charge of the return, 
So if one in England gives by will a legacy out of lands in 
Ireland, the legacy ſhall be paid in England and in Engliſh 


money r. So where a charge was made on an Iriſh eſtate, 


but the ſettlement and will being made in England, and all 


parties living here, the money was decreed to be paid into 


court with Engliſh intereſt, and without deducting the charge 
of the return from Ireland 4. — + 78 
Ir a perſon die inteſtate having perſonal property in Eng— 

Jand 14 abroad, diſtribution ae 6 ee Ha the law 
that country where he was refident when he died, of which 
further mention is made hereatter *-—An inteſtate died at Jer- 

ſey, and at the time of his death there was owing to hin 
500). bond debt in London. A bill was brought fora diſtribution 
of the 5ool. according to the {tat. of Car, II.; and the queſtion | 
was, Whether it thall be diſtributable according to the laws 


Salk hay ff ? Wallis, v. Brightwell, 2 P. Will. 


* Gibl, 472.4 Burn's Eccleſ. Law, 88. 


182. | | 4 Phipps, v. Earl of Ang leſea, 1 P. 
if Shep. Touch. 443+ Will, 06 7 1 of 75 eas © Þ 
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of England it being found in the province of Canterbury, 
or according to the laws of Jerſey, where the inteſtate re- 
{ided at the time of his death. Held to be diſtributable ac- 
cording to the laws of Jerſey*. So with reſpect to admini- 
ſtration, if a perſon, come from Jamaica, reſide and die in 
England, and adminiſtration be granted here, the judge of 
Probate in the plantations, is bound thereby, and if applicd 
to for adminiſtration muſt grant it to the fame perſon ta 
whom granted here. One Williams reſided and died inteſ- 
tate in England; adnmuniſtration was granted in England to 
his widow, in Jamaica to his fiſters and their huſhands. 
Application by the widow to the judge in Jamaica, tor ad- 
miniſtration, and refuſed. On appeal to the king in coun- 
cil, the ſentence was reverſed, Lord chief juſtice Lee, who 
then attended in council, gave his reaſons, that the planta- 
tions being within the dioceſe of London, and ſubordinate to 
the prerogative of Canterbury, and therefore bound by the 
probate of that court; but lord Mansfield has ſince ſaid, the 
better and more ſubſtantial reaſon tor ſuch a determination 
is the reſidency *, : 

In caſe a perſon has bona nolabilia both in the province of 
York and Canterbury, adminiſtration muſt be taken out be- 
fore both metropolitans, if within the juriſdiction of each there 
are bona notabilia in divers dioceſes ; or elſe if in either of the 
provinces, the goods lay in one dioceſe, then adminiſtration 
muſt be taken out before the particular biſhops in whoſe ſe- 
veral dioceſes the goods are *. Or if the deceaſed had goods 
in the juriſdi gion of one inetropolitan, lying in divers dio. 
| celes, and in the other, but in one dioceſe ; then adminiſtra- 
tion muſt be taken out before the archbithop who has juriſ- 
_ diction over the divers dioceſes, and before the particular bi- 
ſhop of the dioceſe v. IT he granting of adminiſtration of the 
goods of every biſhop, although he hath not goods but in his 
own juriſdiction, doth belong to the archbiſhop *. 

THERE are certain peculiar eccleſiaſtical juriſdictions, 
where, by preſcription, or compoſition, or other ſpecial title, 
the granting adminiſtration of the goods of ſuch as dwell and 
die within thoſe places, doth appertain to the judge of that 

_ peculiar”. — There is the court of peculiars, which is a branch 
of, and annexed to the court of arches, Tt has a W Pon 


s * TR pe, 1743. Amb. Rep. » Went, Off. Exec. 46, 


22 w Ibid. 
— 4 : Nr, v. Cole, alias Allin, 1762. 4 Inſt; 335 
Amb. Rep. 415 1 Swinb. 427. 
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who. dies without WILL or TESTAMENT. 


ever all thoſe pariſhes diſperſed throughout the province of 
Canterbury, in the midſt of other dioceſes, which are exempt 
from the ordinary's juriſdiction, and ſubject to the metropoli- 


tan only *.—Where one dies poſſeſſed of goods in the dioceſe 


of an archbiſhop, and in a peculiar of the fame dioceſe ; 
there ſhall be ſeveral adminiſtrations, and the archbiſhop 


ſhall have no prerogative, becauſe the peculiar was firſt de- 


rived out of his juriſdition*. But where one dies poſſeſſed 
of goods in ſeveral peculiars within the ſame dioceſe ; in that 
caſe adminiſtration ſhall not be granted by the biſhop of the 


dioceſe, but by the metropolitan; inſomuch as they are 


exempt from ordinary juriſdiction ®. SED 

By the ſtatute 4 Ann. c. 16. ſect. 26. The power of 
granting probates of wills, and letters of adminiſtration, of 
the goods of perſons entitled to wages, for work done in her 
Majeſty's yards and docks, is declared to be in the ordinary 
of the dioceſe ; or ſuch other perſons to whom the ordinary 
power of probates of wills or granting of adminiſtration do 
belong, where ſuch perſons ſhall die; and the wages due to 


ſuch perſons {hall not be taken to be Dona notabilia, to found 


the juriſdiction of the prerogative court. | 
THE prerogative is grounded upon this reaſonable founda- 

tion: that, as biſhops were formerly themſelves the admi- 

niſtrators to all inteſtates in their own dioceſe ; and as the 


| preſent adminiſtrators are in effect no other than their officers 
gr ſubſtitutes, it was impoſſible for the biſhops, or thoſe who 
acted under them, to collect any goods of the deceaſed, other 


than ſuch as lay within their own dioceſes, beyond which 
their epiſcopal authority doth not extend. And it would 


be extremely trouble ſome, if as many adminiſtrations were 


to be granted, as there are dioceſes, within which the deceaſ- 
ed had bong notabilia, beſides the uncertainty which creditors 
and legatees would be at, in caſe different adminittrators were 


appointed, to aſcertain the fund out of which their demands 


are to be paid, A prerogalive is therefore very prudently _ 
veſted in the metropolitan of each province, to make, in ſuch 
caſes, one adminiſtration ſerve for all*. en wy 

Ir has been decreed, that adminiſtrations committed by 


the archbiſhop, by his prerogative, to one who did not die 
poſſeſſed of goods in divers dioceſes, were merely void. But 


the more current doctrine is, that ſuch adminiſtrations are 


not void, like thoſe granted by a biſhop, where are bona no- 


= Black. Com. 3 V. 66 


| | b Gibſon, 472. Swinb, Os 
* Giblon, 472. Cro. Eliz. 719, | BY 


© Black. Com. 2 V. 509, 
e taliita, 
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tabilia, but only voidable by ſentence; becauſe the metropo- 
litan hath juriſdiction over all the dioceſes in his province, 
whereas a biſhop can by no means have juriſdiction in another 
dioceſe . It is ſaid, that if adminiſtration be committed 
in a dioceſe where there are bona notabilia, though ſuch grant 
be- ip/o facto void, yet they do not grant a new adminiſtra- 
tion in the prerogative court, before they have repealed that; 
and in that caſe they ſhall not be prohibited f. : 

Tn us having treated on where and by whom adminiſtra- 
tion is to be granted, and herewith ſhewn the reaſonable 
foundation upon which the prerogative is founded, and 
touched upon the doctrine of adminiſtration being void when 
granted by an improper court; we ſhall now ſhew in what 
manner perſons inadvertantly applying for probates of wills, 
or adminiſtrations, are to be treated by the reſpe ive officers 
of ſpiritual courts when fo applied to, 5 

As it hath been the caſe that many have been by appari- 

tors, both of inferior courts and the courts of the archbithop's 
prerogative, much diſtracted, by being diverſly called and 
ſummoned for probate of wills, or to take adminiſtrations 
of the goods of perſons dying inteſtate, and thereby have 
been vexed and grieved with many cauſeleſs and unneceſſary 
| troubles and expences ; by Canon 92. It is conſtituted and 
appointed, that all chancellors, commiſſaries, or officials, 
« or any other exerciling eccleſiaſtical juriſdiction whatſoever, 
* ſhall at the firſt, charge with an oath all perſons called or vo- 
« Juntarily appearing before them for the probate of any will, 
or the adminiſtration of any goods, whether they know, or 
moved by any ſpecial inducement) do firmly believe, that 
1 _ « the party deceaſed (whoſe teſtament or goods depend now in 
Wl « queſtion) had, at the time of his or her death, any goods or 
« good debts in any other dioceſe or dioceſes, or peculiar juriſ- 
« dittion within that province, than in that wherein the ſaid 


9 « party died, amounting to the value of 5l. And if the ſaid 
FRY « perſon cited, or voluntarily appearing before him, ſhal} upon 
| | « his oath affirm, that he knoweth, or (as aforeſaid) firmly be- 


« lieveth, that the ſaid party deceaſed had goods or good debts 


24 Burn's Eccleſ. Law, 184. &c. the firſt living is void 15% faftoy 
© Iþſo facto void, fignifies that it is viz. without any declaratory ſentence, 
void without any decree or ſentence, and the patron may preſent to it. 
(12 As in the caſe of a parſon obtaining Dyer, 275. 8 ; 
two or more preferments in the church f 4 Burn's Eccleſ. Law, 18 3. 

with cure not qualified by diſpenſation, 5 ky 
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« jn any other dioceſe or dioceſes, or peculiar juriſdiction 
« within the ſaid province, to the value of 51. and parti- 
« cularly ſpecify and declare the fame, then ſhall he pre- 
* ſently diſmiſs him, not preſuming to intermeddle with the 
* probate of the will, or to grant adminiſtration of the goods 
* of the party ſo dying inteſtate. Neither ſhall he require or 
exact any other charges of the ſaid parties, more than ſuch 
* only as are due for the citation, and other proceſs had, and 


* uſed againſt the ſaid parties, upon their further contumaey; 


but ſhall openly and plainly declare and profeſs, that the 
« ſaid cauſe belongeth to the prerogative of the archbiſhop of 
that province; admoniſhing the party to prove the will, or 
* require adminiſtration of the goods, of the court of the ſaid 


* prerogative, and to exhibit before him, the ſaid judge, the 


« probate or adminiſtration under the ſeal of the prerogative, 
* within forty days next following. And if any chancellor, 

„ commillary, official, or other exerciſing eccleſiaſtical juriſ- 
« diction whatſoever, or any their regiſter ſhall offend herein; 
* then let him be ½% facto ſuſpended from the execution of 
his ofhce, not to be abſolved or releated until he have re- 
* ſtored to the party all expences by him laid out contrary to 
« the tenor of the premiſes; and every ſuch probate of any 
© teſlament, or adminiſtration of goods ſo granted, ſhall be 


held void and fruſtrate to all effects of the law whatſoever. 


« And it is hereby further charged and injoined, that the re- 


giſter of every inferior judge do, without difficulty or de- 


« Jay, certify and inſorm the apparitor of the prerogative 
„court, repairing to him once a month, and no oftener 
* what executors or adminiſtrators have been by his ſaid 
judge, for the incompetency of bis own juriſdiction, diſ- 
©« miſſed to the ſaid prerogative court within the month next 
« before; under pain of a month's ſuſpenſion from the ex- 


« exciſe of his office for every default therein.“ 


Bor it is provided that this canon, or any thing therein 
contained, be not prejudicial to any compoſition between 
the archbiſhop or any biſhop or other ordinary, nor 10 any 

e __ inferior 
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9 adminiſtration of goods to any party that ſhall voluntarily 
i defire it, both out of the ſaid inferior court, and alſo out of 
's the prerogative. And likewiſe, that if any man die in ibinere, 
Mi that is, on a journey, the goods that he hath about him, at 
* that preſent, ſhall not cauſe his teſtament or adminiſtration 
i to os liable unto the prerogative court. 
1 OE | | 
1 In reſpett of the prerogative court, by Canon, 93. It is 
| i | « decreed and ordained, that no Judge of the archbiſhop's | 
4 * prerogative ſhall cite, or cauſe to be cited ex officto s, any 
fi | *« perſon whatſoever to any of the before-mentioned intents, 
60 d unleſs he hath knowledge that the party deceaſed was, at the 
£1 9 * time of his death, poſſeſſed of goods and chattels in ſome 
1 other dioceſe or dioceſes, or peculiar juriſdiction within 
of hat province, than in that wherein he died, amounting to 
1 | the value of Fl. at the leaſt; and decreed and declared, 
lt « that whoſo hath not goods in divers dioceſes to the ſaid ſum 
1 or value, ſhall not be accounted to have bona notabilia. 
ih Always provided, that this clauſe here, and in the former 
. ( conſtitution mentioned, ſhall not prejudice theie dioceſes, 
11 0 er by compoſition or cuſtom, bona notabilia are rated at 
{| Jn * a greater ſum*. And if any judge of the prerogative court, 
Wil: dor any, his ſurrogate, his regiſter or apparitor, ſhall cite or 
111i 4 cauſe any perſon to be cited into his court, contrary io 
10 « the tenor of the premiſes, he ſhall reſtore to the party: 
1 « ſo cited all his coſts and charges; and the aQts and 
e * proceedings in that behalf ſhall be held void and fruſtrate. 
E TOO „Which expences, if the ſaid judge or regiſter, or ap- 
| i | 4 paritor, ſhall .refuſe accordingly to pay; he ſhall be ſuf- 
| | ll þ 4 Tt is o called from the power a | The law concerning this matter is, 
n perſon has, by virtue of an office, to do that five pounds is the ſum or value of 
| | F | certain acts without being applied to; notable goods, But where, by compoſi- 
1 as a juſtice of peace may not only grant tion or cuſtom in any county, ho n 
| | 3 ſurety of the peace at the complaint or tab ilia, are rated at a greater ſum, the d 
| 10 requeſt of any perſon, but he may de- ſame is to continue unaltered; as in the 
5 Pd mand andtake it ex officio at diſcretion, dioceſe of London, it is 10l. by com- 
14 cc. Dalt, 270, | | 5 e arts s Ecclef. Law. 181. 
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*« pended from the exerciſe of his oſſice, until he yield tc to 
the performance thereof.” | 


War has been ſaid under this head reſpecting admini- 
ſtration, is alike applicable to wills and teſtaments. For 
regularly, he that ſhall have the probate of a will, in caſe 


where a man doth make a will, ſhall have the granting of 
_ adminiſtration of his goods and chattels in caſe he dies in- 
teſtate b. 


SECTION THE FOURTH. 


WHAT THE PERSON, APPLYING FOR ADMINI. 


STRATION, ts ro DO BEFORE IT 18 GRANTED. 


HE practice is not to iſſue letters of adminiſtration, 
until after the expiration of fourteen days from the 
death of the inteſtate; unleſs for ſpecial cauſe (as, that the 


goods would otherwiſe periſh, or the like) the judge ſhall 
think fit to dectee them {ooner. On taking out letters of ad- 
miniſtration, the adminiſtrator takes an oath, which is uſually | 
in this form: © You ſhall ſwear, that you believe A. B. 


« deceaſed died without a will; and that you will well and 
truly adminiſter all and every the goods of the ſaid de- 


* ceaſed, and pay his debts as far as his goods will extend; 


i and that you will exhibit a true, full, and perfect inven- 
* tory of the ſaid goods of the deceafed, and render a true 
„account of your adminiſtration into the - court of 
, when you ſhall be thereunto lawfully required“. 


| You alſo ſwear that you are the widow, ſon, daughter, next of 


kin, or creditor, | as may be the cafe] of the ſaid A. B. and 


| that the whole of the goods, chattels, and credits“ he died 


poſſeſſed of, do not in value exceed the ſum of ©. B06; 


help you Gov.“ 


0 Shep. Touch. 443. | dowith real eſtate, as has already been 

4 Burn's Eccleſ. Law, 2314 mentioned towards the former part of 

' © Theadminiftration has in to the preceding ſection. | 
BY 
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By ſtatute 22 & 23 Car. II. c. 10. It i enadted, that 
all ordinaries, as well the judges of the prerogative courts of 
Canterbury and York, as all other ordinaries and eccleſiaſti- 
cal judges, and every of them, having power to commit admi- 
niſtration of the goods of perſons dying inteſtate, ſhall and 
may, upon their granting and committing of adminiſtrations of 
the goods of perſons dying inteſlate, of the per fon or perſons to 
whom any adminiſtration is io be committed, take ſufficient 


bond with two or more able ſureties reſpedt being had to the 
dualue of the eſtate in the name of the ordinary, with the con- 


dition in form and Manner following, 512. 


« Tar condition of this obligation | 18 ſuch, that if the 
„within bounden A. B. adminiſtrator of all and ſingular 
« the goods, chattels and credits of C. D. deceaſed, do 
** make or cauſe to be made a true and perfect inventory of 
all and fingular the goods, chattels, and credits of the ſaid 


_ * deceaſed, which have or fhall come to the hands, poſſeſ- 
* ſion, or knowledge of him the ſaid A. B. or into the hands 


and poſieſſhion of any other perſon or perſons for him, and 
* the ſame, ſo made, do exhibit or cauſe to be exhibited into 
the regillry of court, at or before the day 
«of next enſuing; a ; and the ſame goods, chattels, 
„and credits, and all other the goods, chattels, and credits 


of the ſaid deceaſed at the time -of his death, which at any 


© time after ſhall come to the hands or polſeſſion of the ſaid 
A. B. or into the hands and poſſeſſion of any other perſon or 


* perſons for him, do well and truly adminiſter according to 


* Jaw; and farther Co make, or Cauſe to be made, a true and 
** juſt account of his ſaid adminiſtration, at or before the 
„ day of ; and all the reſt and reſidue of the ſaid goods, 


„ chaticls and credits which ſhall be found remaining 


* upon the ſaid adminiſtrator's acccunt, the ſame being 
« firſt examined and allowed of by the judge or judges for 


the time being of the ſaid court, fhail deliver and pay 


« unto ſuch perſon or perſons, reſpectively, as the ſaid 
judge or judges, by his or their decree or ſentence, pur- 


„ ſuant to the true intent and meaning of this act, ſhall. 
« limit and Ipunt; and if it ſhall hereafter appear 


16 that 
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« that any laſt will and teſtament was made by the ſaid de- 
« ceaſed, and the executor or executors therein named do 


« exhibit the ſame into the ſaid court, making requeſt to 


« have it allowed and approved accordingly, if the ſaid A. B. 
« within bounden, being thereunto required, do render and 
6 deliver the ſaid letters of adminiſtration (approbation of 
« ſuch teſtament being firſt had and made) in the ſaid court; 
« then this obligation to be void, 9 5 of non effect, or elſe to 
a remain in full force and virtue.“ 


Train 3 as to the adminiſtering truly, according 
to law, is to be intended in bringing in the adminiſtrator's 
account, and not in paying the debts of the inteſtate, and 
therefore a creditor ſhall not take an aſſignment of the bond, 
and ſue it, and for breach aſſign non-payment of a debt to 


him, or a devaſtavit committed by the adminiſtrator ; for that 


would be endleſs .- By ſtatute 1 Jac, II. c. 17. ſect. 6. 


No adminiſtrator ſhall be cited into court to render an ac- 


count of the perſonal eſtate of his inteſtate, otherwiſe than by 
an inventory thereof, unleſs at the inſtance of ſome perſon 
in behalf of a minor, or having a demand out of ſuch eſtate 


as a creditor or next of kin; nor ſhall be compellable to ac- 
count hefore any ordinary or judge empowered by the act of 


22 & 23 Car. II. otherwiſe than as mentioned by this act. 


The eccleſiaſlical court underſtand no more oy an account, 
than ſome account in nature of an inventoryf; and the or- 


dinary, after the adminiſtrator has exhibited an inventory, : 
cannot compel the adminiſtrator to account, but it muſt be 
at the inſtance of the party (as one in behalf of a minor, or 
one having demand out of the inteſtate's eſtate, as a credi- 
tor or next of kin) ; and therefore the inventory and account 
are, al do the ordinary, the ſame thing“. 


I Salk. 316. 15 tion is granted, See pag. 3)—42 
For more concerning the inven= C 3 Atk. 248. For more concern- 

tory, and what may be required of ing this, Sce pag. 61—563. 

the adminiſtrator before adminiſtra, 2; 
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$SECTION-THE--FIT TH; 


Tat FEES and EXPENCE OF OBTAINING THE 
ADMINISTRATION. 


guC H a ane increaſe | in the fees and expence of 
obtaining adminiſtration, having been accaſioned by 
two ſtatutes made within the courſe of a few years paſt, that 
the amount thereof at this time may ſeem almoſt incredible 
to thoſe, who but a few years ago had adminiſtered to the 
eltate of any deceaſed perſon ; we ſhall here, for the readers 
Information, trace the riſe and progreſs of this increaſe, and 
in a ſubſequent part of cur work briefly point out the net 
ſum at this time paid for adminiltration, and proving : a will. 


Tux fees for adminiftration taken by the practitioners in 
Doctors Commons, it is conceived, were much the ſame with 
thoſe 1n other eccleſiaſtical courts throughout the kingdom, 
and nearly the ſame with the fees allowed to be taken by 
thoſe practitioners, as ſettled by a jury, Nov. 19, 1734, and 
till the firlt of the two ſtatutes above hinted at took effect, 
were as follows, 212. The whole fees for adminiſtration 
under 20l. that 1s, where the goods, chattels, and credits, 
did not amount to 20l. in value; of a ſailor in the King's : 
- Jervice, 75. . For an adminiſtration under five pounds if 
other caſes, 75s. For an adminiſtration under 20l., al 18. 
And under 40l., 11. 18s. For an adminiſtration above 40l, 
al. 58. b, which laſt mentioned ſum, by divers bills, the author 
hereof had ſeen paid for adminiſtrations in the courſe of ſome 
years before the ſtatute 19 Geo. III. hereafter mentioned, 
took effect, was about 21. 108. including therein the ſtamp 
duty for the bond mentioned in the foregoing ſection, and 
alſo the ſeveral ſtamp duties laid on by the ſtatutes of the 
5 W. & M. c. 21. and 9 W. II. c. 25. whereby it is en- 
acted, that for every ſkin or piece of vellum or parchment, 


> Floyer's Proctor's Practice, 172. 
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or ſhect or piece of paper, on which ſhall be written any let- 
ters of adminiltration (except of common ſeamen or com- 
mon ſoldiers flain or dead in the ſervice) for any eſtate above 
the value of aol. ſhall be paid a ſtamp duty of 20s. By the 
ſtatute 19 Geo. III. c. 66 if the eſtate, for which the lat- 
ter adminiſtration was taken, amounted to tool. one pound 
for a ſtamp duty was added to the el, 10s. which made it 
And if the eſtate amounted to gool. or upwards, 
another pound was added, whereby the adminiſtration 
amounted to 41. 10s. And by the ſtatute 2g Geo. III. c. 
58- where the eſtate is of, or above the value of 100l. there 
is an additional ſtamp duty of 20s. which makes the above 

gl. 10s. to amount to 4l. 10s. And where the eſlate is ot, 
or above the value of gool. a further additional duty of 20s. 
which, added to the al. laid on by the ſtatute 19 Geo. III. 

and the firſt additional 208. laid on by this ſtatute, make 4]. 

and this being added to the above mentioned 21. 10s. caules 
the adminiſtration to amount to 6l. 108. And where the 
eſtate is of, or above the value of 600]. there is a further ad- 
ditional] duty of 20s. which makes the adminiſtration amount 
to 71. 108. And where the eſtate is of, or above the value 


of 1000]. a further additional duty of 208. which makes the 


adminiſtration amount to 81. 16s. And the fees and cx- 


pence of proving a will in common form are about 7 or 8s, 


leſs than what is paid for letters of adminiſtration ; that is, 
provided the will be very ſhort; but if it is of any conſi- 


derable length, the coſt will be conſiderably more, as in 


proportion to the length thereof. But what has been ſaid 
reſpecting theſe fees, muſt be underſtood tobe when the ad- 


miniſtration iſſues of courſe, or without being oppoled, and 
1 on perſonal application made for the ſame; for if the grants 
7 ing it is oppoſed, the expence of obtaining it will be accord- 

ing to the effect of the oppoſition, or the length ſuch oppo- 


ſition may be carried to after a caveat is entered, or ſuit 


commenced. And if perſonal application is not made for 
che adminiſtration, but inſtead thereof a commiſſion is iſſued 
for the adminiſtrator to adminiſter (as is uſual when the ad- 


* min {trator 
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miniftrator is ill, or lives at a great diſtance from town), the 
expence of a commiſſion for an adminiſtration or proving 
a will is conſiderably more, concerning which we ſhall make 
mention in a ſubſequent part of this work, and there ſhew, 
as propoſed, what is now the expence of obtaining admin!- 
ſtration, or proving a wi and that, Liber by Pere ap- 
plication or commillion . 


sr i 1 H E $I X TH, 


HOW AND FOR WHAT REASON, THE ADMINI- 
STRATION MAY BE REVOKED. 


E an adminiſtration is granted, and afterwards a will is 
produced and proved, the adminiſtration ſhall be re- 
voked i——The ordinary cannot repcal an adminiſtration 
at his pleaſure*——In the cafe of Sir George Sands, the 
father adminiſtered to his ſon, and afterwards a woman, pre- 
tending to be the ſon's wife, ſued for a repeal ; but a prohi- 
bition! was granted, becauſe the ordinary had an election 
to grant it either to the father or wife, and by granting it to 
the father, had executed his power”. But where a feme- 

covert, that is, a married woman, died inteſtate, and the 
next of kin to her obtained adminiſtration, and the huſband 
ſued for a repeal, a protibition was denied; becauſe in this 

caſe the ordinary had no power, or cleftion, to grant it to 
any perſon but the huſhand”, ; 


Tur wie ſeems to be, that an ee may be 
repealed, although not arbitrarily, except where there ſhall 
be Juſt cauſe for o Fung; ; as. if the adminiſtrator ſhould 


See Fees, in the Index, OD 8 directed to the judge 
2 Roll's Abr. 90). See more as and parties of a ſuit in any inferior 
to this, pag. 47. court. Black, Com. 2 V. 112. It is 
* Swinb. 387. a writ to forbid any court to proceed 


iA fuohtb! tion, is a writ iFuing pro- in any cauſe there depending, on ſug- 
perly out of the court of King's bench, geſtion that the cognizance thereof be- 
being the King's prerogative writ ; but longeth not to the court. Fitzh. Nat. 
for the furtherance of juſtice, it may Brey, 39. 
now alſo be had in ſome caſes out of m Raym. 93, 
the court of Chancery, Common Pleas, | PS Salk. 22,—See pag. 3. Wy, 
| become 
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become lunatic, or the like : of which the temporal courts 
are to judge. So if the next of kin, at the death of the in- 
teſtate, happen to be uncapable of adminiſtering, by reaſon 
of attaint or excommunication, and the ordinary commits it 
to another; if he afterwards becomes capable, the ordinary 
may repeal the firſt adminiſtration, and commit it to the next 
of kin o. And the ſame is much more to be ſaid were the ad- 
miniſtration was undue ah initia, that is, from the begining, 
whether as granted to any other than the next of kin, or 
granted by an incompetent authority, or in an irregular man- 
ner, without citing thoſe who ought to have been cited P, 


WHERE a man died inteſtate, leaving a wife and a 
filter, the ſiſter, upon the common oath, that ſhe be- 
lieved he died inteſtate, without wife or childten, obtained 


adminiſtration, And in a ſuit to repeal it, as obtained 


by ſurpriſe, it appeared to be the cuſtom of the court, 
never to grant it to the next of kin, until the wife is 
cited, The ſiſter moved for a prohibition, and inſiſted 


that the ordinary had executed his authority, But the : 


court held, that the ordinary could not be faid to have 
executed his authority, having never had an opportunity 


1 to make the election which the ſtatute 21 Hen. VIII. c. 3. 


gives him; that it was incident to every court, to rectify 
the miſtakes they were led into by miſrepreſentation of 
the parties: that if there were no ſurpriſe (of which. the 
court below was judge) there ought to be a prohivition, 


\ becauſe then the adminiſtration will have been duly and 
© re gularly granted ; but there was a plain ſurpriſe, and there- 
fore they denied prohibition . It is ſaid, that an admi- 
7 niſtration may be repealed, without any ſentence of revo- 
cation to be given in any ſpiritual court, or e + as 
1 by Nane a new adminiſtration”, 15 


* 4 Burn's Ecclef, bows 136. 4 Ibid, 237. 
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WHERE the adminiſtrator, after many goods admi- 
niſtered, had his adminiſtration revoked, and it was com- 
mitted to B. who ſued the firſt adminiſtrator for goods un- 


duly adminiſtered; it was held, that there was no remedy 


but in Chancery. But it is conceived in ſuch a caſe as this, 
the ſecond adminiſtrator might maintain an action at . 


againſt the firſt, for money had and received, or trover for 
any goods remaining in his polleſſion *,—SCC more concern- 


ing adminiſtration revoked, p. 50. 


c H A P. II. 
Of the ages 


SECTION THE FIRST, 


. HIS POWER ; BY VIRTUE or THE ADMINISTRA: 


TION. 


TAVIN G ſeen who are entitled to the adminiſtration, 
and of whom the ſame 1s to be obtained ; with an 


account of the ſees and expence of obtaining it, and how the 
ſame may be revoked; we may now conſider the power the 
adminiſtrator has, by having the adminiſtration thus granted 


to him. Somewhat of this we have already ſcen, as that 
he cannot act before it is granted to him, and that after 


it is, he may bring actions as an executor may We have 
ſeen alſo the reaſon Why adminiſtration ſhould be thus 


obe as that the 5 were formerly the adminiſtra» 


9 Jae. Law Dict. 10 edit. tit. 44. Page bs. 
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tors of the goods and chattels of perſons dying inteſtate a, 
and this continued to be the caſe till the ſtatute g1 Edw. III. 
before mentioned“ was made. But now adminiſtrators 
are put upon the ſame footing with regard to ſuits, and to 
accounting, as executors appointed by will“ Where there 
be two adminiſtrators, and one dies, the adminiſtration ſur- 


lires, and doth not ceaſe?: it not being like a letter of at- 


torney to two, where by the death of one the authority 
ceaſeth ; but is rather an office; and adminiftrators are en- 


aðbled to bring actions in their own names: they come in the 


place of exec utors, and therefore the office ſurvives b. But 


if there is but one adminiſtrator, and he dies, his executors 


are not adminiſtrators, but it bchoves the ordinary to com- 
mit a new adminiſtration ®, When an adminiſtrator hath. 


judgment, and dies, his executors (as ſuch) may not ſue 
execution of the judgment; for none ſhall have execution of 
this judgment, but he who ſhall be ſubjeR to the payment of 


the debts of the firſt inteſtate ©. If there be two or 
more adminiſtrators, one of them cannot fell goods, or relcaſe 


debts, without the others joining; for they have but one authori- 
ty given them by the biſhop over the goods: which authority, 


being giveh to many. is to be executed by all of them joined 
together *, But it is otherwiſe in reſpect to co-e Kecutors z 


theſe being in law but one perſon, therefore the act of one is 


the act of them all, and the poſſeſſion of one is accounted the 
poſſeſſion l 


Ax A eildier, by virtue of his adminiſtration, hath 
intereſt in all the chattels, real, and perſonal, of the inteſtate, 


and all the goods and chattels, either in poſſeſſion or action, 
in like manner as an executor in the goods of the teſtator 


deccaſed. And all thoſe goods and chattels which belonged 


v page g | | o page 6. 
C 5 Co. Rep. 9. | | 
Black. Com. 2 4955 4 Lord Bacon's Trats, 162. P Atka 
pn Ibid, 496. | | . 4680. 
© Page 6. | © Sinh. 328. | 
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to the inteſtate at the time of his death, and which came to 
the hands of the adminiſtrator, ſhall be aſſels, or ſufficient 
goods and chattels, to make him chargeable to creditors, as 
exccutors are to creditors and legatecs. But before they 
come to his hands he is not chargeables, as we ſhall ſee 
more of hereafter b. An executor or an adminiſtrator ſhall 
regularly charge others for any debt or duty due to the de- 
ceaſed, as the deceaſed himſelf might have done; and the 
ſame actions the deceaſed might have had, the ſame actions, 
for the moſt part, the executor or adminiſtrator may have 
allo. But an executor or adminiſtrator ſhall not charge 
another, or have any action againſt him for a perſonal 
wrong done to the teſtator, when the wrong done to his per- 
ſon, or that which 1s his, is of that nature for which damages 
only are to be recovered: and therefore an exccutor or ad- 
miniſtrator cannot ſue another for . or wounding of 
che deceaſed 


IN ations merely perſonal, ariſing ex delicto, for wrongs 
actually done or committed by the defendant, as treſpaſs, 
battery, and ſlander, the rule is 447¹ per ſonalis moritur cum 


perſona, that a perſonal action dies with the perſon; and it 


never ſhall be revived, either by or againſt the executors, or 
other repreſentatives. For neither the executors of the 


plaintiff have received, nor thoſe of the defendant have com- 
mitted in their own perſonal capacity, any manner of wrong 
or injury. But in actions ariſing ex contractu, by breach of 
promiſe and the like, where the right deſcends to the repre- 


ſentatives of the plaintiff, and thoſe of the deſendant have 
aſſets to anſwer the demand, though the ſuits ſhall abate by 
the death of the parties, yet they may be revived againſt, or 


by, the executors or admniniſtrators; being indeed rather ac- 


tions againſt the property, than the perſon, in which the ex- 


ccutors, or adminiſtrators, have now the ſame intereſt that che 


teſtator or inteſtate had betore *, 


s Wood's Inf, new edit. 33% Shep. Touch. 459. 
* Page 46, 7.5 PE | Black. Com. 3 V. 302. 1 
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teſtator or inteſtate, as will be ſhewn 
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By the ſtatute 31 Edw. III. before mentioned, admini- 
ſrators {hall have an action to demand and recover, as exe- 
cutors the debts due to the inteſtate. So if a man take from 
the executor or adminiſtrator the goods of the deceaſed, for 
this they muſt bring their action at common law; for they 


cannot ſue for the goods of the deceaſed in a court eotleſialli- 


call. And tenants may be ſued at the common law by exe- 
cutors or adminiſtrators for rent behind, and due to the teſta- 


tor or inteſtate in his lifetime, or at the time of his death; 


and they may for the ſame deſtrain the land charged with the 
rent”; and where the teſtator or inteſtate is tenant for life 
only, his exccutors or adminiltrators may have an action at 
law for rent that did not become due till the death of ſuch 
after we have pointed 
out ſome particular rents that, being due to the teſtator or in- 


teſlate in his lifetime, may be obtained by the executors, or 


adminiſtrators, by action at law or diſtreſs. 


By che ſtatute 32 Hen. VIII. c. 37. ſect. 1. after reciting 


that by the order of the common law, the executors or admi- 


niſtrators of tenants in fee-ſimple, tenants in fee-tail, and te- 


nants for term of life, of rent-ſervices, rent- -charges, rent- 
ſecks, and ſec· farms, had no remedy to recover ſuch arrears 
of the ſaid rents or fee-farms as were due unto the teſtators 
in their lives, nor yet the heirs of ſuch teſtator, nor any per- 
ſon having the reverſion of his eſtate after his deceaſe : it is 
nated, that the executors or adminiſtrators of tenants in fee- 
limple, tenants in fees tail, and tenants for term of lite, of rent- 


ſervices, rent- charges, rent-fecks, and fee- farms, unto whom 


any ſuch rent or tee-farm be due, ſhall have an action of 


debt for ſuch arrears againſt the tenants who ought to have 
paid in the lifetime of their te{laior, or againſt their executors 
or adminiſtrators ; or may diſtrain for the arrears on the. land, 
or other ee eee chargeable there with, ſo long as the 


laude, or other hereditaments, continue in the leiſin or 


} Sink; 18. 18. Mod. 215 m Swinb. 18. 
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poſſeſſion of the tenant in demeſne; who ought immediately 
to have paid the rent or fee- farm, or the ſeilin, or poſlefſion 
of any other perfon claiming only from the ſame tenant, 
by puchaſe, giſt, or deſcent, in like manner as their teſtator 


| 88 have done. 


Ten Aus in fee-ſimple, fee-tail, or for term of life, are 
thoſe who hold any meſfuages, lands, or tenements, in fee- 


fimple, fee-tail, or for term of life“; and as they may hold 


any meſſuages, lands or teneme:ts, in this manner, ſo they 
may rent-ſervice, rent-charge, rent-ſeck, and fee-farm or 
fec-farm rent; which are called incorporeal hereditaments, 
as being a right iſſuing out of a thing corporate, though not 
the thing itſelf, but ſomething collateral thereto, which may 


be lands or houſes *®. Renz-ſervice is ſo called, becauſe it hath. 


ſome corporeal ſervice incident to it, as at the leaſt fealty, or 


the feodal oath of fidelity. For, if a tenant holds his land 


by fealty, and ten ſhillings rent; or by ſervice of plowing 
the lord's land, and five ſhillings rent; theſe pecuniary rents, 


being connected with perſonal ſervices, are therefore called 
rent ſervice v. A rent-charge is where the owner of the rent 


hath no future intereſt or reverſion expectant in the land; 
as where a man by deed maketh-over to others his whole 
eſtate in fee-ſimple, with a certain rent payable thereout, and 


adds to the deed 2 covenant or clauſe of diſtreſs, that if the 


rent be arrear, or behind, it ſhall be lawful to diſtrain for the 
ſame. In this caſe the land is liable to diſtreſs, not of com- 
mon right, but by virtue of the clauſe in the deed: and there- 


fore it is called a rent-charge; becauſe in this manner the 


land is charged with a diſtreſs for the payment of it a. Rent 


ſeck, reditus ſiccus, or barren rent, is in effect nothing more 


than a rent reſerved by deed, but without any clauſe of diſ- 
treſs*, A fre- farm rent is a rent charge iſſuing out ef an 
eltate in fee; of at leaſt one-fourth of the value of the 
lands, at the time of the reſervation: for a nn of lands, 


» Black. Comte 2 V. 79 a | | q- Bid” 
„ Ted, 7 | | 90 Ted... 
p bid. 42» | 
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25 


reſerving ſo conſiderable a rent, is indeed only letting lands 


to farm in fee. ſimple, inſtead of the uſual methods for life 
or years *. | 9 
Txt word demeſne, or as it is ſometimes termed, demeine, 
or demain, is oft-times uſed for a diſtinct ion between thoſe. 
lands that the lord of the manor hath in his own hands, or 
in the hands of his leſſee demiſed at a rack-rent, and ſuch 
other lands appertaining to the manor which belong to free 
or copy-holders. But the tenant in demeſne before mentioned, 


ſignifies the perſon ſeiſed or poſſeſſed of the inkeritance. 


By ſect. 2. of the ſtatute laſt mentioned, it is provided, 
that the ſame ſhall not extend to any manor or lordſhip in 


Wales, whereof the inhabitants have uſed to pay to every 


lord or owner thereof, at his firſt entry into the ſame, any 
ſum for the redemption and diſcharge of all duties and pe- 
nalties, wherewith the inhabitants were chargeable to auy 


of the lord's anceſtors. 


Ster. 3. If any wan ſhall have, in right of his wife, any 


eſtate in ſee- ſimple, fee- tail, or for term of life, in any rents 


or fee · farms, and the ſame to be due and unpaid in the wife's 
life; the huſband, after the death of his wife, his executors 
and adminiftrators, ſhall have aQion of debt for the arrears, 
or may diſtrain for the fame, as he might have done if his wife 
had been living. 2 —» 


SECT. 4. If any perſon ſhall have any rents or fee-farms, 


for term of life of any other perſon, and the fame be due 


and unpaid in the life of ſuch other perſon, and he die; he 


to whom the ſame was due, his executors or adminiſtrators, 


may have an action of debt againſt the tenant in demeſne, 


who ought to have paid the ſame when it was firſt due, 


his executors and adminiſtrators; or may deſtrain for 
the ſame upon ſuch Iands and tenements out of which 
„ Black. Com. 2 V. 42. The learned founded on the perpetuity of the rent 


author of the Notes on Co. Lit. ſays, or ſervice; not on the quantum. Co. 
the true meaning of fee- farm, is a per- Lit, 144, Note g. 13 Edit. | 
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24 The D1sPOSAL of a PERSON “s ESTATE 


poſſeſſ jon of the tenant in demeſne; who ought immediately 
to have paid the rent or fee-farm, or the ſeiſin, or poſſeſſion 
of any other perfon claiming only from the ſame tenant, 


by puchaſe, giſt, or deſcent, in like manner as their telmor 


might have done. 


TENANTS in fee. ſimple, fee-tail, or for term of life, are 
thoſe who hold any meſfuages, lands, or tenements, in fee- 
fimple, fee-tail, or for term of life“; and as they may hold 
any meſſuages, lands or tenements, in this manner, ſo they 


may rent-{ervice, rent-charge, rent-ſeck, and fee-farm or 
fec-farm rent; which are called incorporeal hereditaments, 
as being a right iſſuing out of a thing corporate, though not 


the thing itſelf, but ſomething collateral thereto, which may 
be lands or houſes e. Rent-ſervice is fo called, becauſe it hath 
ſome corporeal ſervice incident to it, as at the leaſt fealty, or 


the feodal oath of fidelity. For, if a tenant holds his land 
by fealty, and ten ſhillings rent ; or by ſervice of plowing 


the lord's land, and five ſhillings rent ; theſe pecuniary rents, 
being connected with perſonal. fervices, are therefore called 


rent ſervice v. A rent-charge is where the owner of the rent 
| hath no future intereſt or reverſion expectant in the land; 
as where a man by deed maketh over to others his whole 
eſtate in fee-ſimple, with a certain rent payable thereout, and 
adds to the deed a covenant or clauſe of diſtreſs, that if the 
rent be arrear, or behind, it ſhall be lawful to diſtrain for the 


fame. In this caſe the land is liable te diſtreſs, not of com- 
mon right, but by virtue of the clauſe in the deed : and there- 


fore it is called a rent-charge; becauſe in this manner the 


land is charged with a diſtreſs for the payment of it a. | Rent 
ſeck, reditus ſiccus, or barren rent, is in effect nothing more 


than a rent reſerved by deed, but without any clauſe of diſ- 
_ treſs*, A fee-farm rent is a rent charge iſſuing out of an 


eſtate in fee; of at leaſt one-fourth of the value of the 


lands, at the time of the reſervation: for a grant of lands; 


» Black. Com, 2V. 729. 4. Bid, 


* id. 20. r Ibid. 
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bo dies without WILL or TESTAMENT. 25 


reſerving ſo conſiderable a rent, is indeed only letting lands 


to farm in fee-ſimple, inſtead of the uſual methods for lite 
or years. | 


Tux word demeſne, or as it is ſometimes termed, demeinc, 
or demain, is oft-times uſed for a diſtinct ion between thoſe 
lands that the lord of the manor hath in his own hands, or 
in the hands of his lefſee demiſed at a rack-rent, and ſuch 
other lands appertaining to the manor which belong to free 
or copy-holders. But the tenant in demeſne before mentioned, 


ſigniſies the perſon ſeiſed or poſſeſſed of the inheritance. 


By ſect. 2. of the ſtatute laſt mentioned, it is provided, 
that the ſame ſhal] not extend to any manor or lordſhip in 


Wales, whereof the inhabitants have uſed to pay to every 


lord or owner thereof, at his firſt entry into the ſame, any 
ſum for the redemption and diſcharge of all duties and pe- 


nalties, wherewith the inhabitants were chargeable to any 


of the lord's anceſtors, 5 


Sxcr. 3. If any wan ſhall have, in right of his wife, any 
eſtate in ſee- ſimple, fee-tail, or for term of life, in any rents 


or fee-farms, and the ſame to be due and unpaid in the wife's 


life; the huſband, after the death of his wife, his executors 
and adminiftrators, ſhall have action of debt for the arrears, 
or may diſtrain for the fame, as he might have done if his wife 
had been living. „ = e Ee, 
SECT. 4. If any perſon ſhall have any rents or fee-farms, 
for term of life of any other perſon, and the fame be due 
and unpaid in the life of ſuch other perſon, and he die; he 
to whom the ſame was due, his executors or adminiſtrators, 
may have an action of debt againſt the tenant in demeſne, 
who ought to have paid the ſame when it was firſt due, 
his executors and adminiſtrators; or may deſtrain for 


the ſame upon ſuch lands and tenements out of which 


Black. Com. 2 V. 42. The learned founded on the perpetuity of the rent 
author of the Notes on Co. Litt. ſays, or ſervice; not on the quantum. Co. 
the true meaning of fee-farm, is a per- Litt. 144, Note g. 13 Edit, 
Ptual farm or rent; the name being 55 85 
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265 The Disrosar of a P:RSON's ESTATE 


the ſaid rents or fee-farms were iſſuing and payable; in like 

manner and form as he might have done, if ſuch perſon, by 

whoſe death the aforeſaid eſtate in the ſaid rents and fee-farms 
was determined and expired, had been in full life. 

HENCE we may perceive that exccutors and adminiſtrators, 
by action at law, or diſtreſs, are enabled to obtain rent which 
was due to their teſtator or inteſtate; and as to perſons Who 
hold eſtates for term of life only, uſually termed tenants for 
life, the executors and adminiſtrators of whom, are now en- 
abled to recover, by an action at law, rent which did not 
become due in the lifetime of their teſtator or inteſtate; and 
as concerning thoſe tenants for life, mention having lately 
been made, and in different parts of this work divers of 
them deſcribed, whereto we thall refer ſor a further de- 
ſciption of them*; here we may obſerve that leſſees of te- 


Hants for life, before the making of the ſtatute we are about 
to mention, had at the common This a moſt unreaſonable ad- 
vantage; for, at the death of the leflors, theſe under tenants, 


the leſſees might if they pleaſed quit the premiſes and pay no 
rent to any body for the occupation of the land ſince the 


| laſt quarter day, or other day affigned for payment of rent. 


To remedy which by ſtatute 11 Geo. II. c. 19. (wherein 


it being recited, that where any leſſor, or landlord, having 
only an eſtate for life, in lands tenements, or hereditaments _ 
demiſed, happened to die before or on the day on which 
any rent was reſerved or made payable, ſuch rent, or any | 


part thereof, was not by law recoverable by the executors 


or adminiſtrators of ſuch leſſor or landlord; nor was the 
_ perſon in reverſion entitled thereunto, any other than for the 


uſe and occupation of ſuch lands, tenements, or heredita- 


ments, ſrom the death of the tenant for life; of which ad- 
vantage had been often taken by the under. tenants, who 


thereby avoided paying any hg for the lame); it is en- 


| ated, that where any tenant lor lt ſnall happen 0 dic before | 


© Tenants for life are thoſe who bold tenan's by the cuntely of Tagisd de- 


any meſſuages, lands, or tene ments, for ſcribed p. 94, and tenants in dower 
term of life, p. 24. Thoſe may be p. gs. may be termed Lcuants for lite, 5 


crcated by deed or grant, p. 28. And 10 Co. ſs 5 . 


who dies without WILL or TESTAMENT. 27 


or on the day on which any rent was reſerved or made pay- 
able, upon any demiſe or leaſe of any lands, tenements, or 
hereditaments, which determined on the death of ſuch tenant 
for life, that the executors or adminiſtrators of ſuch tenant 


for life, ſhall, in an action upon the caſe, recover of ſuch te · 


nant or under tenants of ſuch lands, tenements or heredita- 
ments; if ſuch tenant for life die on the day on which the 
ſame was made payable, the whole, or if before ſuch day, 
then a proportion, of ſuch rent, according to the time ſuch 
tenant for lite lived of the laſt year or quarter of a year, or 
other time in which the ſaid rent was growing due, making 
all juſt allowances. 3 
To the end that a due regard be had to creditors, by the 


ſtatute 22 & 23 Car. II. c. 10, called the ſtatute of diſtri- 
butions, as was mentioned in the ſecond ſection of the fore- 
going chapter; it is enacted, that no diſtribution of the 


goods of any perſon dying inteſtate be made, till after one 
year be fully expired after the inteſtate's death. — An ad- 


miniſtrator, as well as an executor, is allowed, among debts 


of equal degree, to pay himſelf firſt, by retaining in his 
hands ſo much as his debt amounts to. So if a perſon 


indebted to another make his creditor or debtee executor, 
or if ſuch creditor obtains letters of adminiſtration to his 
debtor, in theſe caſes the law gives him a remedy for his 
debt, by allowing him to retain ſo much as will pay himſelf, 
before any other creditors whoſe debts were of equal degrce. 


This is a remedy by mere act of law, and grounded upon 


this reaſon ; that the executor cannot, without an apparent 


abſurdity, commence a ſuit againſt himſelf, as repreſentative _ 
of the deceaſed, to recover that which is due to him in his 


own private capacity: but having the whole perſonal eſtate in 


mu 

Q 4. » 

> 2 * 

0 2 AY 

Fe 
Ke 2" 


his hands, ſo much as is ſufficient to anſwet his own demand 


is, by operation of law, applied to that particular purpoſe. 
Flſe by being made executor he would be put in a Worſe con- 


dition than all the reſt of the world beſides ; for, as he can 
commence no ſuit, he muſt be paid the laſt of any, and of 
courſe muſt loſe his debt in caſe the eſtate of the teſlator 
ſhould prove infolvent, unlefs he be allowed to retain it, 


But 
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23 The Disros Al of @ PrRSOx's EsTATE 


But the executor ſhall not retain his own debt, in prejudice 


to thoſe of a higher degree ; for the law only puts him in the 
lame ſituation, as if he had ſued himſelf as ex:cutor, and re- 
covered his debt; which he never could be ſuppoſed to have 
done, while debts of a higher nature ſubſiſted. Neither ſhall 
one executor be allowed to retain his own debt in prejudice 
to that of his co-executor in equal degree; but both ſhall be 
diſcharged in proportion *.,—The power the adminiſtrator 
has, in favouring and preferring creditors in the courſe of 


paying debts, will be ſeen hereafter *; together with ſome 


ether powers he has yentod | in him A 


SECTION THE s D. 


THE PARTICULARS or WHAT THE £ ADMINI- 
STRATOR 1s 1NTERESTED IN BY VIRTUE or 
ms ADMINISTRATION. 1038 


AVING ſhewn that the adminifiratbe, bs virtve 0 
his adminiſtration, hath intereſt in all the chattels, 
real and perſonal, of the inteſtate, and all the goods and chat- 


tels either in poſſeſſion or action“; we come now to conſider | 
what theſe are in Particular, | e 


Cnarrzrs comprehend all goods,” movable and im- 
movable; except ſuch as are in the nature of frechold or 
parcel of it; and this word by the common law extends 
to all moveable and immoveable goods. But eſtates of 
inheritance " 0 freehold ", cannot by the common law be ö 


| » Black. PEA TY 


Pag. 53, 34, 56, 575 38 

Pag. 43 R 

z Pag. 2 | 5 

® For this particulars concerning 
eſtates of inheritance, See pag. £6. 

b Eftates of freehold are eitner* of 
inheritance or not of inheritance, aud 
theſe not of inheritance are but for he 


only. Eſtates of freehold, not of inhe- 


ritance, may be created by dged or grant; 
as where a leaſe is made of lands or te- 


nements to a mau to hold tor the te r 


of his own life, or for that of any hide | 


_ perſon, or for more lives than oue: 


in any of which cafes he is fled renant 


for hfe; only, when he holds the eltate 


by the life of another, he is uſually 
called tenant pur auter tie. Black. Com- 
2 V. 104.:129.—A leale for qq years, 
determinable upon a life or lives, is not 

a leaſe for life to make a freehold ; but 
a leaſe for years, or chattel determinable 
upon hſe or lives; and an eſlate for 1000 


years is not a freehold, or of fo high a 


Naiureds ellen for life. Co. Litt. 46. 
ter med 1 
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tor or inteſtate, ſhould attend to the XII. 


thall not ſet let, or affign over, the 


abo dies without WII I or TESTAUENT. 29 


termed goods and chattels—Chattels are either perſonal or 
real. Perſonal, as houſchold- ſtuff, goods and wares in a hop; 
carts, ploughs, horſes, oxen, ſheep, and the like ; and theſe 
are called perſonal in two reſpetts; one becauſe they belong 
immediately to the perſon of a man; the other, for that 
being any way injuriouſly with-held from him, he hath no 
other remedy to recover them but by perſonal action. Chat- 
tels real, arc ſuch as either appertain, not immediately to the 
perſon, but to ſome other thing by way of dependency 


as a box with charters of land, or ſuch as are iſſuing out of 
| ſome immovable thing; as a leaſe, or rent for a term of 
years: and chattels-real concern the reality, lands and tene- 


ments, intereſt in advowſons, in ſtatutes merchant, and the 
like. But fiſhes in a pond, conies in a warren, deer in a 
park, pidgeons in a dove-houſe, where the teſtator, or zn, late 
had the inheritance, or but for life, in the pond, warren, park, 
and dove-houſe, are not chattels at all, nor go to the cxc- 


cutor or admemſ{rator; but to the heir with the inheritance: 


and therefore they are not be put to the 1nventory of the 
goods and chattels of the party deceaſed. But if the teſtator 


or inteſtate have any tame picigeons, deer, rabbits, pheaſants, 


or partridges, they ſhall go to the executors or adminiſiralor s; 
and though they were not tame, yet if they were kept al:ve 
in any room, cage, or ſuch like place: ſo ſiſh in a trunk 


alſo young pidgeons, though not tame, being in the dove- 
houſe, and not able to fly out“. A 
ſpanicls and the like, as they may be valuable, and may 


Alſo hounds, greyhounds, 


ſerve not only for delight, but for profit, ſhall go to the 
executors r adminiſtratorss. And they ſhall have all 
leaſes for years, though they may be for 1000 years, and 
all lands extended on any judgment, ſtatute, or recognizance, 
and all arrears of rent due at the death of the teſtator or 
inteſtate &, the latter being treated on in the preceeding ſection. 
Likewiſe ſecurities for money belong to executors and admi- 
niſtrators (5). And they ſhall have all eſtates pur auler vie, that 


whole or part of the premiſes without 
leave in wy?ting , on pain of forteiting 
the leaſe, the adminiſtiatrix of the te{- 


| c Co. Liit. 118. e 
4 Burn's Eccleſ. Law, 240. 
bid By e 


e Flieh, Nat. Brev. 120.— An fee cannat under-let without incurring 
exetor or adminiſtrator, having a ing a forfeiture. 


K Trader's and Con- 
leaſe, which was granted to the teſta- veyancer's Guide and Guard, CHar. 


covenants and proviſoes contained 8 4 Burn's Eccleſ. Law, 242, Law 


therein; for if a leaſe contain a provi- of Tell. $61.57 


ſo that the leſſte and his adminiſtrators 


(% 3 Bro. Cha, Rep. Bo, 


18, 
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But the executor mal not retain his own debt, in orcjadice 
to thoſe of a higher degree ; for the law only puts him in the 
lame ſituation, as if he had ſued himſelf as ex:cutor, and re- 
covered his debt; which he nevet could be ſuppoſed to have 
done, while debts of a higher nature ſubſiſted. Neither ſhall 
one executor be allowed to retain his own debt in prejudice 
to that of his co-executor in equal degree; but both ſhall be 
diſcharged in proportion *.—The power the adminiſtrator 
has, in favouring and preferring creditors in the courſe of 
paying debts, will de ſeen hereafter *3 together with ſome 
other e he has veſted in him“. ons 


SECTION THE SECON b. 


THE PARTICULARS OF WHAT THE ADMINI- 
STRATOR 1s 1NTERESTED IN BY VIRTUE OF | 
urs ADMINISTRATION. | 


AVING ſbewn that the aminifirathe; by virtue of 
his adminiſtration, hath intereſt in all the chattels, 
real and perſonal, of the inteſtate, and all the goods and chat- 
tels either in poſſeſſion or actionꝰ; we come now to conſider 

what theſe are in particular, „„ oe . 


Enn eres comprehend all ad movable. OS bans 


5 movable; except ſuch as are in the nature of freehold or 


parcel of it; and this word by the common law extends 
to all moveable and immoveable goods. But eſtates of 
inheritance „ or wee cannot by the common law be ; 


w Black: — — 3 Vis ; af his own life, or for that of may Abe 


Pag. 53, 54» 36, 57,58. 


Pag. 43, 44. 
2 Pag. 21. 


a For. the particulars concerning 


| eſtates of inheritance, See pag. 86. 

b Eftates of freehold are eitner' of 
inheritanse or not of inheritance, ant 
theſe not of inheritance are pot for lite 
only. Eſtates of freehold, not of inhe- 


ritance, may be created by deed or grant; 


as where a leaſe is made of lands or te- 
nements to a mau to hold tor the (erm 


_ perſon, or for more lives than one: 
in any of which cafes he is ſtiled tenant 


for hfe; only, when he holds the eſtate 
by the life of another, he is uſually 


called tenant pur auter tie. Black. Com- 


2 V. 104. 120. A leale for qq years, | 


' determinable upon a life or lives, :s not 


a leaſe for life to make a freehold; but 
a leaſe for years, or chattel determinable 
upon life or lives; and an ellate for to 

years is not a freehold, or of fo high a2 


aatuſe as an eſtate for life. Co. Lit. 46. 5 
A termed 


; . N ” N 5 » 6 : ay 5 . . = 


other remedy to recover them but by perſonal action. 


who dies without WILL or TeSTAMENT. 29 


termed goeds and chattels, —Chatels are either perſonal or 


real. Per/onal, as houſchold- ſtuff, goods and wares in a thop ; 
carts, ploughs, horſes, oxen, ſheep, and the like ; and theſe 
are called perſonal in two reſpects; one becauſe they belong 
immediately to the perſon of a man; the other, for that 
being any way injuriouſly with-held from him, he hath no 
. © Chat- 
zels-real, are ſuch as either appertain, not immediately to the 

erſon, but to ſome other thing by way of dependency; 
as a box with charters of land, or fuch as are iſſumng out of 
ſome immovable thing; as a leaſe, or rent for a term of 
years: and chattels-real concern the reality, lands and tene- 
ments, intereſt in advowſons, in ſtatutes merchant, and the 


like®. But fiſhes in a pond, conies in a warren, deer in a 


park, pidgeons in a dove-houſe, where the teſtator, or inte 
had the inheritance, or but for hfe, in the pond, warrcn, park, 
and dove-houſe, are not chattels at all, nor go to the cxe- 
cutor or admemſlrator ; but to the heir with the inheritanice ; 


and therefore they are not be put to the jnventory of the 


goods and chattels of the party deceaſed. But if the teſtator 
or intclate have any tame pidgeons, deer, rabbits, pheaſants, 
or partridges, they ſhall go to the executors or admmiſirator s ; 
and though they were not tame, yet if they were kept al:ve 
in any room, cage, or ſuch like place: ſo fiſh in a trunk; 


alſo young pidgeons, though not tame, being in the dove- 
| 2 14 and not able to fly out“. Alſo hounds, greyhounds, 
Ipaniels and the like, as they may be valuable, and may 
ſerve not only for delight, but for profit, ſhall go to the 
executors or adminiſtrators*, And they fhall have all 


leaſes for years, though they may be for 1000 years, and 
all lands extended on any judgment, ſtatute, or recognizance, 


and all arrears of rent due at the death of the teſtator or 


inteſtate &, the latter being treated on in the preceeding ſection, 
Likewiſe ſecurities for money belong to executors and admi- 
niſtrators (). And they ſhall have all eſtates pur auter vie, that 


© Co. Litt, 118. RS 
4 Burn's Eccleſ. Law, 240. 
bid. RNs 

* Fizth. Nat. Brev. 120.—An 


exetor or adminiſtrator, having a 


leaſe, which was granted to the teſta- 
tor or inteſtate, ſhould attend to the 
covenants and proviſoes conlained 
therein; for if a leaſe contain a provi- 


ſo that the leſſce and his adminiſtrators 
thali not et 5 let, Or n over, the 


whole or part of the premiſes without 
leave in wrting , on pain of ſorteiting 
the leaſe, the edminiſt:airix of the leſ- 


ſee cannat under-let without ineurring 


ing a forfeiture, Trader's aud Con- 
+ repay Guide and Guard, CHar, 
II. | 
8 4 Burn's Eccleſ. Law, 242, Law 
of Tett. 341. 
(*) 3 Bro. Cha. Rep. Bo. 
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is, eſtates held during the life of another, as before men- 
tioned, Theſe being diſtributable by the ſtatute 14 Geo. 
II. c. 20. ſhall, where a man dies inteſtate and they were 
not made to him and his heirs, be diſtributed in the fame 
manner as his perſonal eſtate; but it is otherwiſe if 
made to the inteſtate and his heirs, For which ſee more 
hereafter, p. 49. ng 8 3 
Corn ſown will alſo go to the executor or eiminifitator; : 
and not to the heir, fo alſo will hops, though not ſown, if 
planted, and ſaffron and hemp b. This being what is uſually 
{tiled emblements, the doctrine of which extends not only to 
corn ſown, but to roots planted, or other annual arti- 
ficial profit“, as clover, ſaint-foin, and the like, which 
was ſown by the deceaſed *, But it is otherwiſe of fruit- 
trees, graſs, and the like; which are not planted annually 
at the expence and hone of the tenant, but are either the 
permanent or natural profit of the earth'. So theſe latter 
go to the heir, and not to the executor or adminiſtrator. 
And Mr. Wentworth thinks, that roots in gardens, as car- 
Tots, parſnips, turnips, ſkirrets, and ſuch like (which he 
ſays may be of value in gardens about London, and ſome 
great towns), ſhall not go to the executor, but to the 
heir; becauſe they cannot be taken without digging 
and breaking the ſoil”, But it ſeems very clear by 
Lord Coke", and Sir William Blackſtone“, that theſe 


| ſhall go to the executor or  aimuniſtrator; and not to > the ; 


Heir, 


Ir a man ſeiſed for lite, or in n fee, or tail, in his: own right, - 


or in the right of his wife, and ſows the ground with corn, 
but dies þefore it is ripe, his executors or adminiſtrators ſhall 
have it, and not the wife or heir: but graſs ready to be cut 
for hay, apples, pears, and other fruit on the trees, ſhall not go 
to the executors or adminiſtralors. And the reaſon of che dif- 


h 4 Burn' 8 Ecclef. wks | m Went. Off. Exec, 62. 
Black. Com. 2 V. 129. n Co. Litt. 56. 
* 4 Burn's Eccleſ. Law, 242. Com. 2 V. 122. 
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31 
ference is, becauſe the former comes not merely from the 
ſoil, without the induſtry or manurance of man, as the lat- 
ter doth. And if the wife had a leaſe for years, as executrix, 
and the huſband ſows the ground with corn, and dies before 
it is ripe, the corn ſhall go to his executors er aamini/irators, 
or at leaſt, ſo much as is more than the yearly rent of the 
land e but if the huſhand and wife were joint-tenants of the 
land, ſhe ſhall have the corn and not his executors ?, And 
if a parſon ſows his glebe land, and dies beſore ſeverance, 
and after his ſucceſſor is admitted, inſtituted, and inducted, 
before the corn is cut, it ſhall go to the executors or admi- 
niſtrators of the ee. who mult pay tithes thereof to the 
ſucceſſor 4, 


bo dies without W1LL or T ESTAMENT. 


 TariNcs that are affixed to the tenement, and are made 
parcel of the freehold, belong to the heir, and not to the 
executor or adminiſtrator ; as the glals annzxed to the win- 
dows of the houſe, which is parcel of the houſe, and ſhall 
deſcend as parcel of the inheritance to the heir, and the 
executors or adminiſtrators ſhall not have it. And although 
the leſſee himſelf, at his own coſt, cauſe the glaſs to 
be put into the windows, yet, the ſame being parcel of 
the houſe, he cannot take it away afterwards, without 
danger of puniſhment for waſte. Neither is there any 
material difference in law, whether the glaſs was annexed 
to the window with nails, or in any other manner, either 
by the lord or by the tenant ; for being once affixed to the 
freehold, the fame cannot be removed by the leſſee, but 
ſhall belong to the heir, and not to the executors or 
* adminiſtrators” So in reſpe& of wainſcot, this being 


annexed unto the houſe, either by the leſſor or by the 
lleſſee, is parcel of the houſe, 
whether it be affixed with great nails or little nails, or 
by ſcrews or irons thruſt throvgh the poſts or walls of 


And there is no difference 
the houſe ; for howſocver it be afſixed, cither in manner 


P Law of Teſt. 342. 


. ad Swiub. 421. 
4 4Burn's Eccleſ, Law, 243. PO 


aforef, aid, 
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aforcſaid, or in any other manner, it is parcel of the ſree- 
hold; and if the executors or adminiſtrators ſhall remove 
it they are puniſhable for the ſame *: and not only glaſs 
and wainſcot, but any other ſuch like thing affixed to the 
frechold, or to the ground, with mortar and ſtone ; as tables 
dormant, leads, mangers, and ſuch like ; theſe alſo belong 
to the heir, and not to the executor or adminiſtrator *. 
As do alſo millſtones, anvils, doors, keys, window-thutters ; 
none of theſe being chattels, but parcel of the freehold, 
or thereto pertaining, ſhall not go to the executors or ad. 
 mmniſirators. 


AN executor taking away a furnace which was ſet up in the 
the middle of a houſe, and not fixed to any wall, the 
heir brought an action of treſpaſs againſt him, and it 
was adjudged for the heir, that this ſhould go as part 
of the freehold and inheritance to the heir, But in the 
caſe of Day and Huſtin, Walmſley ſaid, that Lord Dyer's 
opinion was, that where the furnace is not affixed to the 
wall, the leſſee might, within his term, take it away; 
but not if it was fixed to the wall, for there it would 
ſtrengthen the houſe *. —— Pictures and glaſſes, though, 1 

generally ſpeaking, not part of the freehold, yet if put 
up inſtead of wainſcot, or where otherwiſe wainſcot \- 
would have been put up, ſhall go to the heir; for the 
houſe ought not to come to the heir maimed or diſ- 
figured x. But in the caſe of Harvey and Harvey, M. 14. 

_ Geo. 11. in trover by the executor againſt the heir, it was 
held by chief juſtice Lee, that hangings, tapeſtry, and 
iron backs to chimneys, belonged to the executor; who 

| recovered accordingly againſt the heir. And the law ſeems _ 
now to be held not fo ſtrict as formerly; and if theſe things 
can be taken away without prejudice to the fabric of the 

| houſe, it ſeems that the executor or Nr or ſhall have 
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|| them: ; as tables, although fiftcned to the floor; furnaces, if 


not made part of the wall, grates, iron ovens, jacks, clock- 


caſes, and ſuch like, although fixed to the freehold by nails 


BY or otherwile ?, 


In thecaſc of Lauten and Lawton, 1743, the queſtion Was, 


che a fire- engine, ſet up for the benctit of a colliery by 


a tenant for lite, (hall be conſidered as perſonal eſtate, and 


80 to the executor; or fixed to the freehold, and to go to 
a remainder man *. 


For the plaintiff (who was a creditor of 


the tenant for life) evidence was read, to prove that the fire- 


engine was worth, to be ſold, 350l. and that it is cuſtomary 
to remove fire- engines. And it was urged, that the teſtator 


rad died greatly in debt; and it would be hard, when he had 


deen laying out his creditors money in erecting this engine, 
that they ſhould nor have the benefit of it, but that the ſtrict 
rule of law ſhould take place. 


And it was compared to the 
caſe of a cyder mill, which is let in very deep into the ground 
and is certainly fixed to the freehold; and yet lord chief 
baron Comyns, at the allizes at Worceſter, upon an action 
of trover brought by an executor againſt the heir, was of 
opinion, that it was perſonal eſtate, and directed the jury to 
Fuad for the executor. And lord chancellor Hardwie ke, on 
te queſtion of the- fire engine, whether it ſhould be conſidered. 


4 as perſonal eſtate, and conſequently applied to the increaſe of 
aſſets for payment of debts, ſays, it appears in evidence, 
that! in its own nature it is a perſonal moveable chattel, taken 
Either | in part or in groſs before it is put up. But then it is 
A liſted, that fixing it, in order to make it work, is properly 
r; who 
7 ſeems 


I annexation to the freehold. In the old caſes they go a 
great way upon the annexation to the freehold ; aud ſo long 
ago as Henry the ſevench's time, the courts of law conſtrued 
even a copper and furnaces to be part of the trecho.d. Since 


2 


4 Burn? $ Ecclef. "BA 244. 


chem; 


15 * A remainder man, is he who has 
e eſtate by virtue of ſome limitation, 


made either by will or deed. As if a 
| E. ſeiſed in fec ſimple devileth or 


nteth lands to A for life, and atter the 


er miuation of A's cltate for lite, „ 


mitteth it to B and OM heirs "Ba ever, 


Here A is tenant for life, and B a re- 
ma'nder man ta fee; further mention 
whercot is made in the appendix to 


this work. Sce remainders aud Ievets 
livas in the Index. 


that 
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that time, the general grounds the courts have gone upon of 
relaxing this ſtrict conſtruction of law is, that it is for the be- 
nefit of the public, to encourage tenants for life to do what is 
advantageous to the eſtate during their term. What would 
have been held to be waſte in Henry the ſeventh's time, as 
removing wainſcot fixed only by ſcrews, and marble chim- 
ney- pieces, is now allowed to be done. Coppers, and all 
ſorts of brewing veſſels, cannot poſſibly be uſed, without be- 
ing as much fixed as fire- engines; and in brew-houſes eſpe- 
cially, pipes muſt be laid through the walls, and ſupported by 
walls ; and yet, notwithſtanding this, as they are laid for con- 

venience of trade, landlords will not be allowed to retain them. 


Ihe old rules of law have been relaxed chiefly between land. a 


lord and tenant, and not ſo frequently between an anceſtor 
and heir at law, or tenant for life and remainder man. But 
even in theſe caſes, it admits the conſideration of public con- 
veniency for determining the queſtion ; and after making ſome 

more obſervations on the caſe, lord Hardwicke ſays, upon the 
hole, I think this fire-engine ought to be conſidered as part 

of the perſonal eſtate of Mr. Lawton, and go to the exeeutor 
8 for increaſe of allets, And decreed accorntngly*. 


Inu xxx are fome goods and perſonal chattels called heir- 
Tooms, which, contrary to the nature of chattels, ſhall go by 
ſpecial cuſtom to the heir along with the inheritance, and 


not to the executor or admini/trator of the laſt proprietor; _ 


and theſe are generally fuch things as cannot be taken away 
without damaging or diſmembering the freehold ®——1If a 
man be ſciſed of a houſe, and poſſeſſed of divers heir-looms, 
that by cuſtom have gone with the houſe from heir to heir; 
it ſeemeth that theſe, although no part of the freehold, ſhall 
go to the heir, and not to the exccutore; and that if a man 
deviſeth theſe away by his will, this deviſe is void l. By 
ſpecial cuſtom in ſome places, carriages, utenfils, and other 
houſehold implements, may be heir. loom; ; but ſuch cultom 


9 Atkyns, TH 4 Burn's Eeclef 9 4 Burn A Eecleſ. Law, 247: 
Law, 244. | ; 6 Co. Litt. 183. 
oP Black. Com. 2 v. ar. | 
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of muſt be ſtrictly proved. Other perſonal chattels there 
be- are, which deſcend to the heir in nature of heir-looms, as a 


t is monument or tombſtone in a church, or the coat- armour of 
his anceſtor there hung up, with the pennons and other en- 
uld b 
ſigns of honour ſuited to his degree. In this caſe, although 
Sore the freehold of the church is in the parſon, and theſe are an- 
aki nexed to that freehold, yet cannot the parſon, or any other, 
| all take them away or deface them, without being liable to an 


be- "7 action from the heir. Pews in the church are ſomewhat of 
the ſame nature, which may deſcend by cuſtom iminemorial 
> (without any eccleſiaſtical concurrence) from the anceſtor 


4 to the heir. But though the heir has a property in the mo- 
on⸗ numents and eſcutcheons of his anceſtors, yet he has none 
em. in their bodies or aſhes; nor can he bring any civil action 
ind. againſt ſuch as indecently at leaſt, if not impiouſly, violate 


flor and diſturb their remains, when dead and buried. The 
But parſon, indeed, who has the freehold of the foil, may bring 
aan action of treſpaſs againſt ſuch as dig or diſturb it: and it 
on- any one, it taking up a dead body, ſteals the ſhroud or other 
bme * > apparel, it will be felony ; tor the property thereof remains 
the in the executor, or whoever was at the charge of the funeral“. 
part 5 : IF chattels are bequeathed to go as heir-looms, due atten- 
ion is neceſſary to be had to the rules of law concerning li- 
HO mitations ot chattels, mentioned in a ſubſequent part of this 
Cu ART ERS and deeds, court. rolls, and other evidences of 
jeir- the land, together with the cheſts in which they are con- 
o by teained, ſhall paſs together with the land to the heir, in the 
aud 4 nature of heir-looms, and ſhall not go to the executor or 
oy: 9 adminiſtrator 5, But as to the cheſts, Nolle makes a diſtine- : 
5 tion, and ſaith, if the writings which concern the inherit- 
* ance are in the cheſt, the executor ſhall have the cheſt, and 
If a ie heir the writings, But if the cheſt be ſhut, the heir 
ms, 3 ſnall have the chelt alſo; if it be not ſhut, the executor 
eir; hall have the cheſtb. The author of the Law of Teſta- 
(hall Pens obſerves, that this diſtinction ſeemeth not to be well 
man taken; for if it be a box intended for the kceping of the 
Aceds, the heir ovght io have it, whether locked or open: 
—By on the other hand, if it be a box deſigned for other uſe, as 
ther for keeping linen, it cannot be ſaid to be appurtenant to evi- 
tom Joences, although ſome be in it, for ſo may other things 
=—_ allo; or perhaps it may be a cheſt or cabinet of great value, 
22 Black. Com. a V. 428. r 
= 4 id. e ien Abr. git | 
mul „„ - aud 
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and this he ſays, ſurely ſhall not go to the heir, when perhaps 
there 15 not perſonal eſtate ſuſſicient to pay the teſtator $ debtsi. 
BEs1DEs thele things that are in the nature of heir-looms, 
there are ſome other goods and perſonal chattels that 
may not go to the executors. or adininiſtrators; as, pa- 
| raphernalia, which our law uſes to fignity the apparel and 
ornaments of the wife, ſuitable to her rank and degree; and 
which ſhe becomes entitled to at the death of her huſband, _ 
over and above her jointure or dower, and preferable to all 
other repreſentatives : and the jewels of a peereſs uſually worn 
by her, have been held to be paraphernalia. And the huſband 
cannot by will deviſe from his wife ſuch ornaments and 
Jewels; though during his life, perhaps, he hath the power 
(if unkindly inclined to exert it) to fell them or give them 
away. But if the continnes in the uſe of them till his death, 
the ſhall afterwards retain them againſt his executors and 
adminiſtrators, and all other perſons, except creditors, where 
there is a deficiency of aſſets. And her nec eſſary apparel _ 
18 protected even againſt the claim of creditorsk. But ſhe 
ſhall not have exceſſive apparel ; and if {he takes more than 
is convenient, ſhe ſhall be taken tobe an executor of hex 
own wrong If the huſband delivers his wife a piece of {ilk 
to make a garment. and dics, although it was not made into 
a garment in the life of the huſband; yet the wiſe ſhall have 
At, "nil. not the executors of the wlband:; but againſt the 
dcbtee of the huſband, the wife {hall have no more apparel 
than is convenient . Where the que ſlion to be decided was, 
whether paraphernaiia {hould be liable to the payment of firms = 
ple contract creditors and legacies, lord Hardwicke faid, at 
law, where the hiuſhand dies indebted, the widow cannot 
have her parapherna!t 24; but this court” docs not determine 
fo ſtrictly; : for if the per {onal eſlate hath been exhauſted in 
payment to ſpecialty creditors”, the {hall ſtand in their place, 
as to lo much of the real allets “ of the heir at law; for the 
has a prior right, and a ſuperior one to legatees, who take 
only by the bounty of the teſtator“. So likewiſe, if the hul- 
band pledges the wife's paraphernac't 1a, and dies , leaving a 
ſufficlent eſtate to redeeim the pledge, and pay all us dee 
ſhe thall be entitled to have it redes med out of the huſband' 
perſonal citate,—But the huſb: nd. may alienate the ſame in 
his lifetimck; that is, he may tr. nsſer the property to an- 
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ocher. To alicnate, or to alien, chiefly relates to lands or te- 
nements, as to alen land in fee, is to ſell the fee- ſimple thereof. 
THUS having proceeded with the particulars of 
what the adininifirator is intereſted in, we ſhall con- 
clude this ſeaion with ſome obſervations on the law 
concerning perſ1nal property; as that the ſame is ſubject 
to that law which governs the perſon of the owner. 
With reſpe& to the diſpolition of it, and with reſ— 
ped to the tranſmiſſion of it, either by ſucceſſion or the act of 
the party, it follows the law of the perſon. Ihe owner in 
any country may diſpoſe of his perſonal property. If he 


dies, it is not the law of the country in which the property is, 
but the law of the country of which he was a ſubject, that 


will regulate the fucceſhon, For ivſtance, if a toreigner 


having property in the funds here, dies, that property is 


claimed according to the right of repreſentation given by the 
law of his own countty. And where a perſon had poſſeſled 


himſelf of a debt here, which was due to the inteſtate a ſubject. 


of erſey, and whoſe perſonal property was therefore governed 
by the law of Jerſey, (of which mention hath heretofore. 
been made*) lord Hardwicke was applicd to by his other 
relations relident in England, ſtating that they ſhoul be ex- 


cluded from a ſhare according to the diſtribution of Jerſey, 
but that they ſhould be intitled according to the diſtributian 


in England; and they therefore prayed by their bill, chat the. 
adminiſtratrix might be reſtrained from taking the property 
to Jerſey, But his lordihip would not reſtrain the admint- 
ſtatrix, nor direct in what manner the was to diſpoſe of the 
property, or to diſtribute it. And determined that the, hav- 
ing acquired a right to the property, was to diſtribute it ac- 
cording to the law which guided the fuccetlion to the per- 
{onal eſtate of the inteſtate *, OS 


SECTION THE-THIRD,: 


Or MAKING AN INVENTORY, 


HE exccutor or adminiſtrator is to make an inventor 


of all the goods and chattels, whether in polleſlion or 
action of the decealed ; which he is to deliver in to the ordi- 
nary upon oath, if thereunto lawfully required*, It is ſaid, 
that it an cxccutor, without making an inventory, {hall 
llitertere in the adminiſtration o: the gods OL the Cece: lcd, 
except in certain Cates ; ſuch as the funcral expences, the ne- 
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ceſſary preſervation of the goods, and the like; he ſhall be 


bound to anſwer to every one of his creditors his whole debt 


and that every legatary may recover his whole Jegacy at his 


hands: for in this caſe the law preſumeth, that there are ſuf. 
| ficient goods to pay all the legacies, and that the executor doth. 


ſecretly and fraudulently ſubtra& the ſame. Whereas other- 
wiſe the executor is preſumed not to have any more goods 
which were the teſtator's than are deſcribed in the inventory, 


the ſame being lawfully made”, And therefore if any cre- 
ditor or legatary affirms, that the teſtator had any more goods 


than are compriſed in the inventory, he muſt prove the ſame: 


_ otherwiſe the judge is to give credit to the inventory, being ; 


made i in the due form of the law *. But as the time of exi- 


biting ſuch inventory is left to the diſcretion of the ordinary, 
he may remit the making of it for a reaſonable cauſe : as, 


where 1t may be expedient that the quantity of goods ſhould 5 
not be ee . | 


By the conflitution of Othobon, the inventory | ſhall be 
made in the preſence of ſome credible perſons, who ſhall 
competently underſtand the value of the goods belonging to 


the deceaſed; for it is not ſufficient to make an inventory, 
unleſs the goods therein contained are particularly valued and 
appraiſed by fore honeſt and ſkilful perſons according to 
their juſt value in their judgments and conſciences ; being 


eſtimated according to ſuch price as the ſame might be. fold 
for at that 1ime * —By the practice of the courts, if the goods 
of the deceaſed ſhall be appraiſed by any honeſt perſons in 


the ne ighbourhood, and reduced into an inventory, and after- 


wards the inventory ſhall in due time be exhibited, before 


the judge who proves the will or grants adminiſtration, 


upon the oath. of the executor or adminiſtrator ; ſuch 


inventory ſhall receive credit in all cauſes and courts ; and 


n that exhibits It ſhall be treed from the burden ol proving 


v Swinb. 228. | | Nt Lind. 176, 
w Swinb. 228. | Swinb. 425. 
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the truth thereof, or that the the teſtator had no more goods; 
but the legatee, or other perſons preferring claims, are to 
prove that goods have been omitted therein *. 


_ SOMETIMES when there is a conteſt, it is demanded, 
and by the judge decreed, at the inſtance of the party having 
intereſt in the goods of the deceaſed, that an inventory be ex- 


hibited upon the oath of the ex2cutor or adminiſtrator, before 
the iſſuing of the probate or letters of adminiſtration under 
ſeal; and then, notwithſtanding the former general oath“ 
had been taken for the faithful adminiſtering the goods of 
the deceaſed, and for exhibiting a true inventory, a ſpecial 
oath hath been uſed to be taken, at the time of exhibiting 
the inventory, of the truth thereof, and that either perſon- 
ally or by virtue of a commiſſion. And ſometimes before 


the granting, or at leaſt before the iſſuing, of the probate 


or letters of adminiſtration (inſtead of an inventory of the 


goods of the deceaſed upon the oath of the party), at the re- 


queſt of ſome perſon having intereſt, the judge illueth a a 


' commiſſion. for the appraiſement and true valuation of the 


goods, rights, and credits, and inſpection of the obligations, | 
leaſes, and other writings and papers whatſoever, concerning 
the perſonal eſtate of the deceaſed, at the houſe of the de- 
ceaſed, or elſewhere, whereſoever his goods, rights, or cre- 
dits remain or be, on ſuch day or days, with continuation 


and prorogation of the time and place, as ſhall be needful, 


Alſo in theſe caſes, there uſually iſſues a monition againſt 
the other party in ſpecial, and all others in general, with 
whom any of the goods, rights, or credits of the deceaſed 
remain and be, that they exhibit or ſhew, or cauſe to be ex- 
hibited or ſhewn, really and with effect, to the appraiſers, 
by virtue of the commiſſion aforeſaid, at the time and 


4 Oughton's Ordo Judicio- Pag. 13. 
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place of the execution thereof, the aforeſaid goods, rights, 
and credits of the deceaſed, and alio the bonds, leaſes, and 
other writings and papers concerning the perſonal eſtate 
of the deceaſed, remaining or being with them, or any of 
them; to the end that they may be appraiſed and put in 
the inventory, on pain of law and contempt.—Such com- 
miſſion being duly executed, the inventory is brought in 
and exhibited, ſigned by the hands of the commiſſioners or 
appraiſers, or two of them at the leaſt, without the oath of 


the party for the truth thereof. And alſo in ſuch caſe, an 


inventory is often required upon the oath of the executor or 
adminiſtrator, of ſuch goods of the deceaſed as have been 
already diſpoſed of *, 


AFTER the inventory is exhibited, a creditor ſhall not be 
admitted to object thereto in the eccleſiaſtical court; for the 


 Natute* which requires the executors or adminiſtrators to 


make an inventory, only enjoins them to deliver it in upon 
oath into the keeping of the ordinary; and the ordinary, by 
the ſame ſtatute, is required to receive the ſame ſo preſented 
or tendered to be delivered. —The court of King's Bench 


being moved, to grant a prohibition to the eccleſiaſtical court, 


on behalf of Mrs, Catchſide an adminiſtratrix ; ſhe having 
been cited into an inferior eccleſiaſtical court at the promo- 
tion of Ann Ovington, 2 creditor, to exhibit an inventory, 
which ſhe accordingly brought 1 in, and the creditor objetted | 
to it, and obtained a decree. The adminiſtratrix then appeal- 


ed to the ſuperior eccleſiaſtical court, which affrmed che decree. 
The ſuggeſtion on which the plea for a prohibition was built 


was, the want of juriſdiction of thoſe courts. The reply to 
which, on ſhewing cauſe, was, that it being after ſentence, 
it was now too late for a prohibition, unleſs it ſhould ap- 


pear that — had determined _—y to law. But lord 


8 1 Ougbt. 3 344+ 5. | * 22 Hen. vill. e., 5. 
Mansfield 


„ 
3 


of the deceaſed l. 


| who dies without Will or TESTAMENT. AL 


Mansfield and the court were of opinion, that from the face 


of the proceedings, it appeared that the ſpiritual court had 
no juriſdiction, and therefore the rule for a prohibition was 
made abſolute ©. | 


Tux things that are to be put in the inventory, we may 
perceive by what has before been ſaid, concerning the par- 


ticulars the adminiſtrator is intereſted in, by virtue of his ad- 


miniſtration . Debts owing to the deceaſed, of which 
there is no Writing or obligation, it is ſaid, ought not to be 
put into the inventory before they be received; becauſe be- 


fore that they are not found to be debts, at leaſt ſo much as 


that they may be handled or taken hold of; but afterwards, 


when ſuch debts are received, they ought to be put into the 
inventory as goods newly accruing®. But unleſs they be 
bad debts, it ſeems beſt to inſert them; and even if they be 
bad debts, or deſperate, yet they may be inſerted, ſpecifying 


them as ſuch. And if in the courſe of adminiſtration _ 


they ſhall be recovered, then they {hall be accounted for 


in like manner as the reſt of the perlonalty : and if they 
cannot be recovered, or ſo much of them as cannot be re— 
covered, {hall not be accounted for as any part of the goods 
Debts, which the deceaſed owed to 

others, ſays Lindavod. ought not to be put in the inventory; 
becauſe they are not the goods of the deceaſed, but of other 
perſons. Yet they may be put in, if it ſhall ſeem expedienti, 


Alf the inventory ſhould never be required, yet the perſon 


who applies for an adminiſtration, thould obtain knowiedge 


of the value of the decealed's goods, chattels, and credits; 


that he may be prepared to take the oath mentioned in the: 
fourth ſection of the foregoing chapter. 


* 


Br the ſtatutes of the 5 W. & M. c. 20. and W. c. 


: 25. it is required that the inventory be written or ingroſſed 
on paper or parchment, having a double ſixpenny ſlamp; 


© Catchfide and Ovigton, s Lind. 176. 
. 7 Geo, 12 1 Buri, Rep. 1922. h 4 Burn's Ecclef. Law, 241. 
Fee. 2 — | Lind. 176. ts, 


and 
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and by the ſtatute of the 23 Geo. III. c. 28. there is an 
additional duty of one ſhilling added thereto; ſo that now 
the inventory muſt be written or engroſſed on paper or 
parchment, ſtamped with a two ſhilling ſtamp.—lt may be 
made 1n the following form, with variations, according to 
the condition of the goods to be inventoried. 


1 true and perfet? inventory of all the goods, chattels, wares, 
and merchandizes, as well moveable as not moveable, of A. B. 


late of C. in the county of in The diocęſẽ 
of  , yeoman, deceaſed, made by us whoſe names 
are hereunto ſubſcribed, W in the year 
of our Lord VV 
His purſe and apparel, ——— —— 15 0 

Horſes and furniture, — 20 0 
Horned cattle, — —  o 
Sheep — — — ä —ſ— 20 0 
Swine, — — 013 
Poultry. — e,, 
Plate, and other houſchold l — 18 0 
One leaſe of, &c. — x — 30 0 
Rent in arrear, — — 35 0[ 
Corn growing at the time of his death, — 12 o 
Hay and C rn. — — 10 o 

Ploughs, and other implements of [7 TAPE 6 10 
Debts, 


100 o 


| © o o O OOO O 0 0 N 


Total 294 | "2 4 


Other debts ſuppoſed to be deſperate, 
Debts owing by the deceaſed, 250l. 
Appraiſed by us the ay; and year above written, 
N 
F. G. 


N 


25 2 6. 


SECTION | 


O 


eo 0.00 ©:0$ 000 0:08. 


EK: 
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SECTION: THE: FOURTH. 


X or cfTTING IN THE EFFECTS AND WHAT SHALL 


BE ASSETS IN THE ADMINISTRATOR'S 


HANDS TO MAKE HIM CHARGEABLE. 


OR collecting the goods and chattels of the FRET 


the exccutor or adminiſtrator has very large powers and 


intereſts conferred on him by the law, being the repreſenta- 


tive of the deceaſed. And an executor or adminiſtrator may, 
after the death of the deceaſed, enter into the houſe where the 
deceaſed lived, and where he died, and where the goods are, 
and take them away, and juſtify it; but he muſt do it within 
convenient and reaſonable time, as within thirty days after 
his death, or. thereabouts, and in a quiet and fair manner 
when the door is open*.—In the former part of this chapter 
we have ſeen, that adminiltrators are put upon the ſame foot- 
ing, with regard to ſuits, as executors appointed by will, and 
that they ſhall have actions to demand and recover, as 
executors, the debts due to the inteſtate. An admi- 
niſtrator may have an action upon a judgment, ſtatute, 
Tccognizance, obligation, or other ſpecialty made to his in- 
teſtate; or upon any covenant or contract; and he ſhall 
bave an action of treſpaſs or trover for the goods of the in- 
teſtate taken in his life; and an action ſor a treſpaſs with 
cattle in his cloſe. And towards the beginning of this 
chapter we have ſcen, that ſor the moſt part the ſame 
actions the deceaſed might have had, the adminiſtrator ſhall 


have alſo; and that in actions ariſing by breach of promiſe 


and the like, where the right deſcends to the repreſen- 
tatives of the plaintiff, and thoſe of the deſendant have 
allets to anſwer the demand, though the ſuits ſhall abatc by 
the death of the partics, yet they may be revived againſt, or 
by the exccutors or adminiſtrators. Likewiſe we have ſeen, 
that adminiſtrators are Empowered to diſtrain for rent in 


k Shep, Touch. 4% Com. Dig. een (B. 13). 
: arr ear. 


44 


arrear. 
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Where any judgment after verdict ſhall be had, 
by or in the name of any executor or adminiſtrator; in ſuch 
cale an adminiſtrator of goods not adminiſtered, may fue 
forth a writ of fare factas, and take execution upon ſuch 
judgment“. 


Ix all actions brought by executors or adminiſtrators, upon 
contracts, bonds, or ther things made to the deceaſed, or for 
goods taken away in his life, they ſhall pay no coſts by any 
ſtatute", Executors and adminiſtrators, hen ſizing in the right 
of the deceaſed, ſhall pay no coſts: for the ſtatute 23 Hen. VIII. 
c. 15. doth not give coſts to defendants, unleſs where the action 

ſuppoſes the contract to be made with, or the wrong to be 
done to, the plaintiff himſelf o. And when an executor muſt 
declare as executor, he ſhall pay no coſts : but if the cauſe of 
action ariſes in the time of the executor, and is therefore a 
matter within his knowledge, and for which he may declare 
in his own right, and need not declare as executor, he ſhall be 
liable to pay coſts? On a queſtion, whether an executor 
ſhould be permitted to di ſcontinue, without payment of coſts. 
For the plaintiff executor, it was urged that an executor ſhould _ 

not pay coſts in any inflance excepting one, viz. where he had 

brought an action as executor, which he might have brought in 

his own name: but the court were of opinion, that the giving 
an executor leave to diſcontinue, was matter of diſcretion in 
the court; and they ought not to give him ſuch leave, in any 
caſe where he hath knowingly brought his action wrong, un- 
leſs he will conſent to pay coſts d. On a judgment of non pro- 
fequitur *, for the executor's wittu] delay he [hall pay coils *, 


" Stat, 17 Car. II. c. 8. the ation 3 is borate, having appeared, 


„» New Abr. tit. Coſts, 

© Black. Com. 3V. 400. 

1 Str, 682 

4 Bur, Mansf. 1451. | 

1 Now projequitur, or, as it is uſually 
termed, nou þ10s 18 where any perſon 
commences an ation and does uot de- 
clare, eher the term the writ is re- 


tara, or before the end of the enſu- 


g term; the defe ndant aga! :nlt whom 


K. B. Pract. 414. 


may fign a non pros at any time in the 


vocation of ſuch enſuing term. Imp. 
And the plaintiff 
for thus deſerting his complaint, in 
not purſuing his action, ſhall not 
only pay coils, but 13 liable to be 
ame reed to the king. Black. Com. 
3 V's 296. 
Bur. Mansf. 1554. 
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ASSETS are real, or perſonal ; where a man has lands in 
ſee-ſimple, and dies ſeiſed thereof, the lands which come 
to his heir are aſſets real; and where he dies poſleſſed of 
any perſonal eftate, the goods which come to the executors 
or adminiſtrators are aſſets perſonal. Aſſets are alſo divided 
into aſſets by deſcent and aſſets in hand. Affets by deſcent 
are where a perſon is bound in an obligation, and dies ſeiſed 
of lands which deſcend to the heir, and which lands ſhall be 
aſſets, and the heir ſhall be charged as far as the land to him 


deſcended will extend. Aſſets in hand are where one dies 


indebted, and appoints executors, or dies inteſtate, and the 
executor or adminiſtrator hath ſufficient in goods or chattels, 
or other profits, to pay the debts, or ſome part thereof; this 
ſhall be faid to be aſſets in his hands, and for ſo much he 
{hall be charged“. There is alſo another diviſion of aſſets, 
into liga and equitable aſſets: legal afſets are ſuch as are liable 
by the courſe of law; equitable aſſets are ſuch as are only 
liable by the help of a court of equity”, As to real aſſets 
and aſſets by deſcent, which more immediately concern the 
heir, more will be faid hereafter *®. We ſhall therefore pro- 
ceed to conſider what are aſſets in the adminiſtrator s hands 


to make him chargeable. 


ALL thoſe goods and chattels, actions and commodities, 
which belonged to the deceaſed in right of action or poſſe l- 
ſion, as his own, and ſo continued to the time of his death, 


and which after his death the executor or adminiſtrator gets 


into his hands, as duly appertaining to him in right of his 
executorſhip and adminiſtration; and all fuch things as come 
to the executor or adminiſtrator in lieu, or by reafon of that, 
and nothing elſe, ſhall be ſaid to be aſſets in the hands of the 
executor or adminiſtrator. to make him cbar geable lO a Cree 
ditor or legatce ” . | 

ASSETS in the hands of one of the executors ſhall be ſaid 
to be aſſets in the hands of all the executors; and aſſets in any 
part of the world {hall be ſaid to be aſſeis in every part of the 


Terms of the Law. | | | 1 Pag. 93, 94. 
u Shep. Touch. £736 * Shep, Loten, 472» 
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world: and therefore if that point be in iſſue, and it appear 
that there are aſſets in the hands of any one of the executors, 
or in any county or place whatſoever, the jury muſt find 
that there are aſſets “. And though a plantation be an inhe- 
ritance, yet, being in a foreign country, it is a chattel to pay 


debts, and a thing that is teſtamentary *. All goods and chat- 


tels, of what nature or kind ſoever, that are valuable, as 
oxen, kine, corn, &c. ſhall be eſteemed aſſets. But ſuch 
things are not valuable, as a preſentation to a church, and 


the like, ſhall not be accounted aſſets “. 


ALL the goods and chattels that come to the executor or 


adminiſtrator, in the right of their executorſhip or admi- 


niſtration, and are by law given to them by virtue thereof, 
in the right of the deceaſed (as herein before particula- 


_ rifed®), and which are in poſſeſſion, ſhall be eſteemed aſſets 


in their hands; and goods pledged to the deceaſed, and not 


_ redeemed, or the money wherewith they are redcemed, 
ſhall be ſaid to be aſſets in the hands of the executor or ad- 


miniſtrator*. And all the goods and chattels in action or 


poſlibility at the time of the death of the deceaſed, that are 


afterwards recovered, and of which the executor or admini- 
ſtrator hath obtained poſſeſſion ; when they are fo recovered, 
are eſtcemed aſteis in his hands. But they are never ac- 


counted aſſets, until they are recovered and in poſſeſſion; 
therefore if there be debts owing to the deceaſed upon ſta- 


tutes or obligations, or otherwiſe, theſe are never eſteemed 


_ aſſets in the hands of the executor or adminiſtrator, un- 


til they are recovered. So likewiſe, though there be debt 
or damage, recovered by a judgment had by the deceaſed, 


until execution be made this thall not be eſteemed aſſets 


in the hands of the ex2cutor or adminiſtrator. So if 
the executor bring an action of treſpaſs againſt ano- 


ther de bons afportalts in vita teftatorts, for goods car- 
ried away in the life of the teſtator, and he have a a judgment 


Y Shep. Touch. 472 b Pag. 28—37, 


2 2 Vent. 35 9 8 ; E Shep. Touch. 472. 
Shep. Touch. 472. | e 
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car for damages; in this caſe, until he hath recovered by exe. 
drs, RE _ cnion, it ſhall not be eſteemed aſſets in his hands. And if 
ind i S the judgment be erroneous, and the execution avoidable ; in 
he- this caſe, although it be recovered and gotten in poſſeſſion, 
bay pet it thall not be eſteemed aſſets. And therefore, if one ſue 

— another, and recover againſt him as adminiſtrator of J. S. 
"XZ and after a teſtament made by J. S. is produced and proved, 
as and thereby an executor is made; in this caſe the money re- 
ch FF covered by the adminiſtrator ſhall not be ſaid to be aſſets in 
nd XX his hands as to any of the creditors ; becauſe the executor 
may recover it from him, or the debtor will have it again. 
And if the executor or adminiſtrator never recover, or get the 


PR 2 : . 
or thing into his polleſſion, he ſhall never be charged, eſpecially 
ni. where he has done his beſt to get it, and cannot. TE 
of, Ir one covenant to make a leaſe for years to the deceaſed, 
la- his executots or adminiſtrators, and after his death the leaſe 


ts is made to the executor or adminiſtrator accordingly; in this 


ot © Cale, this leaſe ſhall be ſaid to be aſſets in his hands, and he 
d. ſhall be chargeable for ſo much to any creditor“. And if an 
* XX executor renew, he ſhall account for the new leaſe as well as 
d- ide old, for the benefit of the creditors *. And whatſocver 
Or 5 Mi the executor or adminiſtrator mult be torced to ſue for by the 
re name of executor or adminiſtrator, being recovered, ſhall be 
3 = eltcemed aſſets in his hands*, And if an executor recovers 
d. (as executor) things in chancery by equity, theſe things re- 
' xx covered ſhall be aſſets “. Lo 
; = ALTHOUGH the thing be extinct, and gone as to the exe- 
1- 38 cutor and adminiſtrator himſelf, yet it may have its being, 
. 3 and be accounted aflets as to creditors and legatees. And 
x therefore, if an executor or adminiſtrator have a leaſe for 
I X77 years of land, in the right of the deceaſed, and afterwards he 
— purchaſes the fee-ſimple of the land (whereby the leaſe is 


drowned), yet in this cafe the leaſe ſhall continue to be allets 
as to creditors and legatees®. And if an executor 1ur- 
renders a term of years which he had as executor to him in 
reverſion, it is not extinct as to him, but ſhall fill remain 
allets in the executor to ſatisfy debts and legacies', And if 
the debtee make the debtor his executor, or the debtee die 
inteſtate, and the admin iſtration is committed to the debtor ; 


4 Shep. Touch. 473. | 8 1 Rolls Abr. 920, 
2 Cha, Ca. 208. „ Shep. Touch. 47g. 
Shep. Touch, 4753 1 Co. Rep. 87. 


in 
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in theſe caſes the debt ſhall be ſaid to continue, and ſhall be 
elteemed aſſets for fo much as to other creditors *, 


Tux goods and chattels of other men in the hands of the 
executor or adminiſtrator, that were in the poſſeſſion of the 
deceaſed, if he had no right to them, or if he had, and they 
do not belong to the executor, wil} not make the executor or 
adminiftrator chargeable ; for theſe ſhall not be cftcemed aſ- 
ſets in his hands. And therefore, if the goods of another man 
be amongſt the goods of the deceaſed, and theſe come toge- 
ther into the han.ls of the executor or adminiſtrator ; theſe 
goods that are the goods of another ſhall not be ſaid to be 

aſſets in the hands of the executor or adminiſtrator. And 
if the executor receive a rent that belongs to the heir, this 
rent ſhall not be ſaid to be aſſets in his hands: and hence it 
is, that if the deceaſed were vutlawed at the time of his death, 


his goods and Chattels are not to be accounted alſets, for they 
are none of his *. 


A RELEASE of a certain debt due to the tcſtator makes | it 2 
allets in the executor's hands; becauſe it ſhall be intended he : 
would not have made the relcaſe unleſs the money had been 
paid to him“. And if an executor puts in ſuit a bond of 100]. 
for performance of covenants, and the parties ſubmit to an 
award, and it is awarded that the obligor thall pay 7ol. in full 
fatisfattion, and that the executor {hall releaſe, which is done 
accordingly; it ſeems, that the executor ſhall be taken to 
have aſſets to the value of the whole 100l. for though by the 


award he was eter to releaſe, | it was his own act to ſub- | 
mit to the arbitrament ® 
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Ir a man hath a leaſe for years worth 20]. per annum at 
the rent of 51, and he die; in this caſe not the whole value 
of the land, but ſo much as-is above the rent, ſhall be ſaid 
to be aſſets in the hands of the executor or adminiſtrator P. 
As where an CXECUtor has a leaſe for years of the value of 


k Shep. Touch, 474. — q Leon. 83. 
m Shep. Touch. 474. 155 7 Sacp. Touch, 474: 
n 1 Nell. Abr. 262. 2 


20l. 
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20l. a year, rendering rent of 10l. a year; it is aſſets in his 
hands only for 10l. over and above the rent 4. — By the ſta- 
tute of the 1 14 Geo. II. c. 20. before mentioned ", it is en— 

acted, that eſtates pur auler vie, in caſe there be nv ſpecial 

occupant * thereof, of which no deviſe ſhall have been made 
according to the ſtatute of the 29 Car. II. c. g. or ſo much 
thereof as ſhall not have been ſo deviſed, ſhall go and be ap- 
lied and diſtributed in the ſame manner as the perſonal 
eſtate of the teſtator or inteſtate, And by this ſtatute of Car. 

IT. an eſtate pur auter vie ſhall be aſſets in the hands of the 

heir, it he has it as ſpecial occupant, | 


I there is a mortgage for years (whatever be the number), 
this is aſſets at law; becauſe the whole intereſt is not gone 
from the mortgagor, the reverſion in lee being left in him: 
dut if it is a mortgage in fee, it is only aſſets in equity, be- 

cauſe the legal eſtate is gone out of the mortgagor*, If the 
heir of the mortgagee forecloſes the mortgagor, yet the land 
ſhall go to the executor, unleſs the heir pays him the mort- 
gage money, and then he may have the benefit of the 
mortgage. When upon a mortgage, money is made paya- 
ble to the heir or exccutor, in that caſe, before or at the day 
of payment, the mortgagor hath eleclion to pay it to ei— 
ther; but after the day ot payment is palt, and the mortgage 
forfeited by law, though equity doth give the mortgagor re- 
lief, ſo as upon the payment of the money, he ſhall have h's 
land, yet equity will not revive the election of the mortgagor 
to pay it to the heir or executor ; but then he {hall be forced 
to pay it to the executor; becauſe it came out of the perional 
eſtate of the teſtator, and thither it ſhall return. But if in 
the mortgage neither heir nor executor is mentioned, then, 
after the death of the mortgagee, the law determines it 10 be 
paid to the executor”, 

Tre intereit which a maſter hath in a ſervant is not aſſets 
in the hands of an executor; for a ſervant whoſe maſter is 
de ad, is 5 diſcharged, and is not ſervant either to the heir 
or Executar * But the intereſt which one hath in an appren- | 
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* Cro, Eliz, 712. eſtate ſhall go inet ne leſſee's death. 

Pag. 30, | 4 Burn's Eccleſ. Law: 60. 

\ 4 Jpecial orcupant, is; where an bid. 270. | 4 
eſtate tor lite 15 made to a man and his u 2 Yern 67. 
heirs; in ſuch caſe the heir {all have 2 Freem. 22% Co. Litt, 208. b. __ 
the eſtate, after the deccaſe of his an- Note 1. 13 4 | EL 1 
ceſior, as fpecial occupant, or as a perfon Went. 25. N 
particularly deſcribed, to whom the | A 169 
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in theſe caſes the debt ſhall be ſaid to continue, and {hal} be 
elteemed aſſets for ſo much as to other creditors 8 


Tu goods and chattels of other men in the hands of the 
executor or adminiſtrator, that were in the poſſeſſion of the 


deceaſed, if he had no right to them, or if he had, and they 
do not belong to the executor, will not make the executor or 


adminiſtrator chargeable ; for theſe ſhall not be cftcemed af- 
ſets in his hands. And theretore, if the goods of another man 
be amongſt the goods of the deceaſed, and theſe come toge- 
ther into the han.ls of the executor or adminiſtrator ; theſe 
goods that are the goods of another ſhall not be ſaid to be 
aſſets in the hands of the executor or adminiſtrator. And 
if the executor receive a rent that belongs to the heir, this 
rent {hall not be ſaid to be affers in his hands : and hence it 
is, that if the deceaſed were vutlawed at the time of his death, 


his goods and Chattels are not to be accounted . for they 
are none of his *. 


A RELEASE Of a certain debt due to the leſtator makes It 
allets in the executor's hands; becauſe it ſhall be intended he 
would not have made the relcaſe unleſs the money had been 


paid to him. And if an executor puts in ſuit a bond of 100]. 
for performance of covenants, and the parties ſubmit to an 
award, and it is awarded that the obligor thall pay 7ol. in full 
fatisfattion, and that the executor {hall releaſe, which is done 


- accordingly; it ſeems, that the executor ſhall be taken to 


have aſſets to the value of the whole 100l. for though by the 
award he was compelled to 88 8 80 it was bis own act to ſub- 


mit to the arbitrament “. 


Ir a man hath a leaſe for years worth 20l. per annum at 


the rent of 5l. and he die; in this caſe not the whole value 


of the land, but ſo much as is above the rent, ſhall be ſaid 


to be aſflets in the hands of the executor or adminiſtrator b. 


As where an executor has a leaſe for years of the value of 


k Shep. Touch. 474. 
n Shep. Touch. 474. 
® Nel. & br. 262. 


„ 3 Leon, 63. | 
? » She. Touch, 474+ 


_ 20]. 


tis a ao ad a 
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20), a year, rendering rent of 10l. a year; it is aſſets in his 
hands only for 10l. over and above the rent l. — By the ſta- 
tute of the 14 Geo. II. c. 20. before mentioned ", it is en— 
acted, that eſtates pur auler vie, in caſe there be no ſpecial 
occupant * thereof, of which no deviſe ſhall have been made 
according to the ſtatute of the 29 Car. II. c. g. or fo much 
thereof as ſhall not have been ſo deviſed, ſhall go and be ap- 
plied and diſtributed in the ſame manner as the perſonal 
eſtate of the teſtator or inteſtate. And by this ſtatute of Car, 


II. an eſtate pur auter vie hall be aſſets in the hands of the 


heir, if he has it as ſpecial occupant. 


Ix there is a mortgage for years (whatever be the number), 
this is aſſets at law; becauſe the whole intereſt is not gone 
from the mortgagor, the reverlion in fee being left in him: 
but if it is a mortgage in fee, it is only aſlets in equity, be- 
cauſe the legal eſtate is gone out of the mortgagor*, It ihe 
| heir of the mortgagee forecloſes the mortgagor, yet the land 


ſhall go to the executor, unleſs the heir pays him the mort= 


gage money, and then he may have the benefir of the 
mortgage. When upon a mortgage, money is made payi- 
ble to the heir or exccutor, in that cate, before or at the day 
of payment, the mortgagor hath election to pay it to ei- 
ther; but after the day ot payment is paſt, and the mortgage 
forfeited by law, though equity doth give the mortgagor re- 
lief, ſo as upon the payment of the money, he {hall have his 
land, yet equity will not revive the cle tion of the mortgagor 


to pay it to the heir or executor ; but then he ſhall be forced. 


to pay it to the executor; becauſe it came out of the perional 


eſtate of the teſtator, and thither it ſhall return. But if in 


the mortgage neither heir nor executor is mentioned, then, 
after the death of the mortgagee, the law determines it to be 
paid to the executor”, _ | | es 
THe intereſt which a maſter hath in a ſervant is not aſſets 
in the hands of an executor; for a ſervant whoſe maſter is 

dead, is legally diſcharged, and is not ſervant either to the heir 
or executar *, But the intereſt which one hath in an appren- 


* Cro, Eliz, 712. eſtate ſhall go aſter the leſſee's death, 
i Pag. 30. | 4 Burn's Eccleſ. Law. 60 | 
HA ſpectral orcupant, is, where an bid. 276. | pe 

eſtate for lite is made to a man and his u 2 Vern. 67. | 

heirs; in ſuch caſe the heir ſhall have » 2 Freem, 22, Co. Litt, 208. b. 


the eſtate, after the deccaſe of his an- Note 1. 13 edit. 
ceſior, as fpecial occupant, or as a perfon Went, 5. 
paricuiary deſcribed, to whom the 


V. tige, 
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tice, is different from that in a ſervant, of which we ſhall fee 
more hereafter ?.—The intereſt in the liberty of a priſoner 
in execution for debt, is a chattel perſonal, and ſhall go to 
the executors *. 


Havi ſeen, in the former part of this fection, that the 
adminiſtrator has very large powers conferred on him by the 
law, here we may obſerve, that all acts done by him, as long 
as the adminiſtration continues in force, are good, and even 
though it be afterwards revoked or repealed. But there is a 
difference taken (6 Co. 18) when an adminiſtration is re- 
pealed upon a citation, or upon an appeal. If it is upon an 
appeal, which ſuſpends the adminiſtration, all acts after ſuch 
ſuſpenſion are void: if it is repealed 0 fer a citation, all the 
acts of the adminiſtrator, till the repeal are good; for by the 
citation the grant of the adminiſtration is not fuſpended; 
therefore, if the adminiſtration be repealed, all acts done by an 
adminiſtrator, which a rightful adminiſtrator might have done, 
ſhall be allowed; for in them he acted in the place of a 
rightful adminiſtrator *. But if there is any fraud, a creditor 
may have relief upon the ſtatute of the 19 Eliz. c. 5. *—As it 
hath often been the caſe to the defrauding of creditors, that 
ſuch perſons who were to have the adminiſtration of the goods 
of others dying inteſtate committed unto them, if they re- 
re it, would not accept the ſair e, but ſuffered or procured 
the adminiſtration to be granted to ſome ſtranger of mean. 
eſtate, and not of kin to the inteſtate ; from whom them- 
ſelves, or others by their means, took deeds of gift, and au- 
thorites by letters of attorney, whereby they obtained the eſtate 
of the inteſtate into their hands, and yet {food not ſubject to 
any debts by him owing ; it is enatted by the ſtatute of the 
43 Eliz. c. 8. That every perſon who ſhall obtain any goods 
or deb's of any perſon dying inteſtate, upon any fraud as is 
above mentioned, or without ſuch valuable conſiderations as 
ſhall amount to the value of the ſame goods or debts, or there- 
abouts (except 1t be in ſatisfaction of ſome juſt and principal 
debt of the value of the fame goods or debts to him owing 
by the inteltate), ſhall be charged as executor of his own 
wrong, fo far as ſuch goods and debts will ſatisfy. =. 
Ir a ſtranger takes upon him to act as executor, without 
any jult authority (as by intermeddling with the goods of the 
deccaſed, and many other trauſattions), he is called in law 


Pag. 58. | a Comyns, 150. | 
Law of Teſt. 247, _ | 6 Co. Rep, 19. 
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executor of his own wrong, de ſon tort, and is liable to all the 


trouble of an executorſhip, without any of the profits or ad- 


vantages : but merely doing acts of neceffity or humanity, as 
locking up the goods, or burying the corps of the deceaſed, 
will not amount to ſuch an intermeddling, as will charge a 
man as executor of his own wrong. Such an one cannot 
bring an action himſelf in right of the deceaſed, but actions 
may be brought againit him. He 1s cry with the 
debts of the deceaſed fo far as aſſets come to his hands; and. 
as againſt creditors in general, ſhall be allowed all pay- 
ments made to any other creditor in the ſame or a ſuperior 
degree, himſelf only excepted. And though, as againſt the 


_ rightful executor or adminiſtrator, he cannot plead ſuch pay- 


ment, yet it ſhall be allowed him in mitigation of damages; 
unleſs, perhaps, on a deficiency of allets, whereby the right- 
ful executor may be prevented from ſatisfying his own debt“. 
As the executor of his own wrong is liable to the ſuit of 
the rightful executor, creditors, or legatees; ſo allo, in cafe 
of his death, are his executors or adminiftirators liable, by the 
ſtatute of the 30 Car. II. c. 7. although in other cales a per- 


, 


ſonal wrong dies with him that did it ©. 


SECTION THE FIFTH. 


ru ADMINISTRATOR's OFFICE AND DU- 


'TY 1x PAYING DEBTS. 


1 N payment of debts the executor of adminiſtrator muſt ob: 


ſerve the rules of priority ; otherwiſe, on deficiency of 
aſſets, if he pays thoſe of lower degree firſt, he muſt an” fog 
thole of a higher out of his own eſtate*®. And as to debts of 


equal degree, he may, as we have before ſeen, retain what is 
due to himſelf f. Dey 


| Fixsr, The executor or adminiſtrator may pay all funeral 


charges, and the expence of taking the letters of adminiſtra- 


tion s. But as to {uncral charges it is ſaid, that in ſtrictneſs, 


Black. Com. 2 V. 807. An exe- tor given after the bringing the action, 


Kutor de ſen tort, cannot diſckarge by the creditor. Curtis v. Vernon, 


himſelf from an action brought by a Eaſter, 30 Geo. III. 3 Durnf. & Eaft, 
creditor, by delivering over the ef- Rep. 387. | | 

fects to the rightful executor after 4 4 Burn's Ecclef. Law, 191. 

the ation is brought, Nor can he re- © Black. Com. 2 V. 511. 

tain for his own debt of a higher na- f Pag. 27. 

ture by conſent of the rightful execu- 4 Black, Com. 2 V. 515, 


E 2 no 
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no funeral expences are allowed againſt a creditor, except for 
the coffin, ringing the bell, parſon, clerk, and bearer's fees; 
and not for pall or ornaments. And in gencral it is faid, 
that no more than forty ſhillings for tuneral expences ſhall be 
allowed againſt creditors! . e . 
SecoxnDLY, Debts due to the King on record or ſpecialty, 
are to he paid*, But this muſt be underſtood of ſuch debts 
as are due to the King only by matter of record or ſpecialty, 
and not of ſums of money due to the King upon wood ſales, 
or ſales of his minerals, for which no obligation is given; or. 
for amercements in his courts baron or courts of his honours, 
which be not courts of record; or for fines of copyhoid 
eſtates there ; or of forfeitures to the crown of debts by con- 
tract due to any ſubject by outlawry or attainder, until office 
thereupon ſound! _ VV 
Tulk pix, Such debts are to be paid, as are by particular 
ſtatutes to be preferred to all others; as by ſtatute 30 Car. II. 
c. g. are the forfeitures for not burying in woollen ; and by 
ſtatute 17 Geo. II. c. 38. is the money due from overſeers 
on poors rates; and by ſtatute 9 Ann. c. 10. the money due 
for I:tters at the poſt- office vw. As to the forfeitures for not 
biirying in woollen, theſe by the ſtatute 30 Car. II. c. g ſect. 4. 
ſha}! be paid out of the eſtate of the perſon deceaſed, before 
any ſtatute, judgment, debt, legacy, or other duty what ſoe- 
ver. And as to money due from overſeers. by the ſtatute ol 
17 Geo. II. c. 38. ſeQt. 3. if any overſcer of the poor {hall 
die, his executors or adminiſtrators ſhall, within 1orty days | 
after his deceaſe, pay out of the aflets all money remaining 
due, which he received by virtue of his office, before any ot 
his other debts are paid. And as to money due for letters to 
the poſt-office, by the ſtatute 9 Ann. C. 10. ſect. 30. this 
| ſhall be preferable in payment before any debt due to an 
private perſon. e 3 
FouRTHLY, Debts of record are to be paid, as judg- 
ments (docketted according to the flatutes 4 & 5 W. & M. 
c. 20.), ſtatutes, and recognizances. A debt ot record is a 
ſum of money which appears to be due by the evidence of 
a court of record, as, when any ſpecific ſum is adjudged 
to be due from the defendant to the plaintiff, on an action 
or ſuit at law. This is a contract of the higheſt nature, 
being eſtabliſhed by the ſentence of a court of judicature. | 


„ x Salk. 196. l Nen Ahr. q32- Com. Dig. Al- 
i 3 Atk. 249. "2 miniſtration (E)). 8 75 
k Black, Com. 2 V. 511. * Black. Com. 2 V. 511. 
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Recognizances alſo are a ſum of money recognized or ac- 
knowledged to be due to the crown or a ſubjett, in the pre- 
ſence of ſome court or magiſtrate, with a condition that ſuch 
acknowledgment ſhall be void upon the appearance of the 
party, his good behaviour, or the like: and theſe, together 
with the ſtatutes merchant and ſtaple, &e. if forfeited by non- 


performance of the condition, are alſo ranked among the laſt : 


principal claſs of debts, viz. debts of record; ſince the contract 


on which they are ſounded is witneſſed by the higheſt kind 
of evidence, viz, by matter of record”. 
they are not only thoſe had againſt the deceaſed in his lite- 
time, but alſo debts upon judgments (although by mere con— 


As to judgments, 


feſſion, and without defence), had againſt the executors or 


adminiflrators for the debts of the deceaſed®, And of two 
_ judgments, he who firſt ſues execution muſt be preferred; 


but before, it is at the election ol the executor or adminiſtra- 


tor to pay which he pleaſes fiiſt “. It is not neceſſary, that the 
judgment be limitted to the courts at Weſtminſter; but if it 


be obtained in any court of record, which hath power to hold 


plea by charter or preſcription of debt above 40s. it is ſufſici- 
ent. For though upon ſuch a judgment execution cannot 
there be had, but of ſuch goods as are within the juriſdiction 
of that court; yet, if the record be removed into chanccry by a 
certiorari and there by mittimus into one of the benches, ihcn 
execution may be had upon any goods in any county of Eng- 
land a. But a judgment not docketted, according to the ſta- 
tutes 4 & 5 W. & M. c. 20. ſhall not aſſect any lands as to 


purchaſers or mortgagees; or have any preference againſt 


heirs, executors or adminiſtrators, in the adminiſtration of the 


eſtates of their anceſtors, teſta'ors, or inteſtates. Which ſta— 


tutes, in order to render more eaſy the finding of ſuch ju'ig- 
ment entered, direct in what manner alphabetical lifts hall be 


made of judgments by confeſhon, non ſum tnformatis, or nil 
dicit, in any of the courts of record at Weſlmintter ; to the 
reſpective ofhces of which _ny perſon may refort and earch, 


on paying 4d. for every term's ſcarch. 


„ Black. Com. 2 V. 465. 511. 


d Freat. of Eq. 112. 
EM Law of Exec. 39+ | 


4- Swink, 450. 
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IT was decreed in the exchequer, that creditors by judg- 
ment at law, and creditors by decree in equity, ſhall be paid 
equally without any preference*. And it is now become the 
eſtablithed doctrine, that a decree of the court of chancery is 
equal to a judgment in a court of law; and where an execu- 


trix, whoſe teſtator was greatly indebted to divers perſons, 


in debts of different natures, being ſued in chancery by ſome 
of them, appeared and anſwered immediately, admitting their 
d mands (ſome of the plaintiffs being her own daughters); 
other of the creditors ſued the executrix at law, where the 
decree not being pleadable, they obtained judgments ; yet the 


decree ot the court of chancery, being for a juſt debt, and 


having real priority in point of time, not by fiction and re- 
| Tation to the firſt day of term, was preferred in the order of 


payment to the judgments, and the executrix protected and 


indemuified in paying a due obedience to ſuch decree, and all 


proceedings againſt her at law ſtayed by injunction. This 


being firlt decreed by the maſter of the rolls, was affirmed by 


lord Talbot, and his lord{hip's decree was affirmed in parlia- 


ment *, As to ſtatutes, and recognizances, before men- 
tioned, theſe ſtanding in equal degree, it is at the adminiſtra- 
tor's election, to give precedency to which he pleaſes “. But 


thoſe which are forfeited ſhall be preferred before thoſe which 
are for the performance of covenants not broken. And nei- 
ther between one ſtatute and another, doth the time of anti- 


quity give any advantage as touching the goods of the conu- 
for, but he who firſt ſeiſeth them by execution is preferred; 
and before ſuing of execution, the executor may give prece- 
„% ;! Co et 


 MorTGAGES may alſo be reckoned among this laſt men- 


tioned claſs of debts; for where a man mortgages land, and 


covenants to pay the money, and dies, the perſonal eſtate of 


the morgagor thall, in favour of the heir, be applied to ex- 
onerate the mortgage *. 
in the deed for the payment of the mortgage money, yet the 
perſunal eſtate ſhal} be liable in the hands of the executor ?, 


5 A mortgage is a charge upon the perſonal eſtate, as well as 


upon the lands mortgaged; and the perſonal eſtate is primarily 


liable: for a mortgage is a general debt, and the land is only 


Bunb. 48. . | | 
In May 1737. 3 P. Will. 402+ 
Caſ. Talb. 217. | | 

© 3 New Abr. 434. 


v Swinb. 457. 
ie, 8 

* 2 Salk. 449. 8 

id. x Vern. 436. 


And thouph there be no covenant 
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as ſecurity :. It was decreed at the rolls, that mortgages were 
to be paid before judgments and recogtuzances: but upon 
an appeal to the houſe of lords, it was adjudged, that mort- 
gages are not to be preferred to other real incumbrances 
but that mortgages, ſtatutes, and recognizances, thall take 
place according io their priority, and as they ſtand in order 
at me. | | 


Firr lx, Debts by ſpecialty or ſpecial contrad are to be 
pid. When 2 ſum of money becomes, or is acknowledged 
to be due, by deed or ſpecial inſtrument under ſeal; ſuch as 
by deed of covenant, by deed of ſale, by leaſe reſerving 
rent, or by bond or obligation; it is confidered a debt by 
fpecialty ; and ſuch debts are looked upon as the next claſs 
after thoſe of record, being conlirmed by ſpecial evidence 
under ſealb. And rent arrear, and unpaid by the inteſtate, 
is equal to a debt by ſpecialty; for this ſaycuring ot the re- 
alty, the adminiſtrator can no more wage his lav © againſt 
ſuch a debt, than he can to a debt by ſpecialty *®. Where an 
action of debt was brought againſt an executor, ior rent 
reſcrved on a parol leaſe, after the leaſe was determined, and 
the execu'or pleaded that the teſtator entered into an obliga- 
tion, and that he had not aflets above zl. which were not 
ſuthcient to dilcharge this obligation; on demurrer it was 1C- 
ſolved, that this rent, though reſerved on a parol leale, was 
yet equal to an obligation, and that it ſtill remained iu the 
Tcalty, though ihe term was determined? e 


2 1 Atk. 487.— For where the per- 
ſonal eſtate may not be liable to pay 
the mortgage money, See Mortgage 
in the inden. ES 

Earl of Briſtol, and Bungerfors. 
T. $706 dea. £24; 

Black. Com. 2 V. 465, £17; 
© To wage {aw is, where the de- 
fendant ſwears that he does not owe 
the plaimiff any thing. This was more 


as the defendant is only allowed to 
wage his law in an action of debt; at 
prefent, one ſhall hardly hear of an 
action of debt brought upon a fimple 
contract, that being ſupplied by an 
action of treſpaſs on the caſe, for the 
breach of a promiſe or aſſumpſit; and 
this being an action of treſpaſs, no 
law can be waged therein. So that 
wager of law is now quite out of 


common formerly than it is now. It 
is now only in actions of debt upon 
ſimple contract, or for amercement, 


in actions of detinue, and of account, 


where the debt may have been paid, 
the goods reſtored, and the account 
balanced without any evidence of ei- 
ther, that the defendant is admitted 
to wage his law; and not where there 


13 any ſpecialty by bond or deed, Aud 


E 4 


uie, being avolded by the mode of 
bringing the action, but ſtil! it is not 
out of force. And theretore, when a 
new ſtarute 1nptflicts a penalty, and 
gives an action of debt for recover- 


ing it, it 15 uſual to add, in which 


no wager of law ihall be allowed. 
lack. Coin, 3 V. 341. 347. 

* 2 New Abr. 434. 
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As to a bond, any voluntary bond is good againſt an exe- 
cutor or adminiſtrator, unleſs ſome creditor be thereby de- 
prived of his debt: but if the bond be merely voluntary, a 
real debt (ihough by ſimple contract only) ſhall have the pre- 
ference. But if there be no debt at all, then a bond, how- 
ever voluntary, muſt be paid by the executor f. And although 
the executors are not named in an obligation, yet the law will 
charge them, for that they repreſent the eſtate of the teſtator. 
Ard the law 1s the ſame of adminiftcators. But the heir ſhall 
not at any time be charged without expreſs mention of the keirs, 

BEFORE we procced to conſider the laſt ſpecies of debts, 
dix. debts by ſimple contract, we may here make ſome ob- 
ſervations on what has been (aid concerning debts of record, 
and debts by ſpecialty, and ſpecial contract. As to debts of 
record, we may obſerve, that the executor ought to take no- 
tice of theſe at his peril", But as to debts due by bond, or 
other ſpecialties, although the Jaw requires that debts ſhall 
be paid according to their ſuperiority, as herein ſet forth; yet, 
an executor may pay a debt on a ſimple contratt before a ſpe- 
cialty, if he hath no notice of ſuch ſpecialty ; for otherwiſe it 
might be in the power of the obligee to ruin the executor 
by keeping his bond in his pocket, until the executor ſhall 
have paid away all the allets, in diſcharging ſimple contract 
_ dcþÞts 7. \eſpetting obligations, if there be divers of thelike 
| kind, it feemeth io be in the power of the executor to dif- 
charge which obligat 'on, and to gatify which of the credi- 
tors, he thinks tit oy like manner as was before ſaid reſ- 
| 8 debts of record): which being done, the other credi- 

are with ut remedy, it there be no aſſets; unleſs the day 
O1 pay' enten the one obl', L4non 18: xpirzd, and Fon day of pay- 
ment in the other obligati, on is nat vet come; in which caſe, 
the enz Ovitzaitn is to be firſt ſatisfied; or unleſs there 
be ſuit commenced for ſoine obi ion, ſor then it is not in 
the power of the executor to diſcharge another obligation tor 
which no a& ion is brough t, in pr: udice of the ſormer ſuit. 
But an execuior may conteis jug dom: nt on one obligation, and 


f 2 P. WI il. 22 2. Comyns, 235. 2 New Abr. 4365. 
Fe NOS 114-. 
* « New Abr. 435 | 
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plead that judgment to an action brought on another obliga- 
tion. And it there be two obligations, and the two ſeveral 
| creditors bring ſeveral actions againſt the executor, he that 
- firſt 6btains judgment mult be brit ſatisfied |, 


DzzTs upon judgments, recognizarices, mortgages, bonds, 
and other like ſpecia'ties, nal] carry intereſt : ſo intereſt bath 
alſo been allowed upon demands due by covenant, although 
it was objefted that they were not liquidated, and only found 
in damages. — Iitereſt of an annuity being decreed by the 
lord chancellor from the very day it became due, Mr. Peere 
Williams adds a query as to this, and ſays, it ſeems the ar- 
rears ſhould carry tereſt only from the frit day of payment 
next after the arrcais of the annuity became due; if payable 
half-yearly, then from the next half-year day; if quarterly, 
then from the next quarter-day : and ſo has been the common 
rule in theſe caſes*, Where a man prays ſatisfaction for 
a ſimple contract debt, merely out of perfonal allets, à court 
of equity will of courſe dirctt the debt to be paid with intereſt, 
to be computed from one year after the teſtator's death 9. 


DEpBrs by ſimple contract, which are the laſt ſpecies of 
_ debts to be paid, are ſuch where the contract upon the obli- 
_ gation ariſes, is neither aſcertained by matter of record, nor 
yet by deed or ſpecial inſtrument, but by mere oral evidence, 
the moſt imple of any; or by notes unſealed, which are 
capable of more eaſy proof, and thercfore are only better 
than a verbal promiſe ; and this laſt ſpecics of debts may be 
| branched out into a variety of obligations through the nu- 
merous contracts for money, which are not only expreſſed 
by the parties, but are virtually implied in law. Debts by 
fimple contract, though poſtponed to all others, an executor, 
or admunſtratir,is bound to pay as far as he hath aſſetss. Yet 
if no ſuit is commenced againſt him, he may pay one creditor 
in equal degree his whole debt, though he has nothing Jeft 
for the reſt : for without a ſuit commenced, the executor has 
no legal notice of the debt. And no action thall be brought 
whereby to charge an executor or adminiſtrator, upon any 
ſpecial promiſe, to anſwer damages out of his own eſtate : 
unlels the agreement upon which ſuch aftion thall be brought, 
or ſome memorandum or note thereof ſhall be in writing, 
' 2 New Abr.434.Swinb. 457, 458. on debts under Irterefl, in the Index. 
” 14 Vin. Ahr. tit. Intereſt, r Black, Com. 2 V. 466, 511. 
| 0 I . Wil. 541. 8 9 2 New Abr. 431. | 
Bernard. 229. Sce more of intereſt =, Hack, Com. 2 V. oe} 
| | | and 


eB The DISsPOSAL of a PERSON's ESTATE 


and ſigned by the party to be charged therewith, or ſoine other 
perſon thercunto by him law ful) authorized *. 

As to the intereſt a man hath in an apprentice : it was held 
by Holt, chief juſtice, that by the cultom of London, the 
executor of the maſter ſhould put the apprentice to ancther 
maſter of the ſame trade; and that in other places it would 
be very hard to couſtrue the death of the maſter to be a diſ- 
charge of the covenants ; though he admitted that the cove- 
nant for inſtruction had been corlidered as cancelled, but 
that he ſtill continued an apprentice with the executor as to 
maintenance *, And where a maſler received with an ap- 
prentice 2501. and died within two years, the apprentice 
during that time having been employed only in inferior affairs: 
it was decreed, aſter debts on ſpecialties were paid, that the 
executors {hould repay 2501. as a debt due on ſiiaple contract, 
deducting after the rat? of 201. a year for the maintenance 
of the apprentice, during the time he lived with his maſter u. 
ln an ation of debt on bond, conditioned ſor Matthias 
Anderſon's performance of the covenants in an indenture of 
apprenticeſhip, whereby he was bound to the plaintiff's teſ- 
tator, who was a mariner: the defendant pleaded that An- 
derſon ſerved faithfully to the death of the teſtator: the plain- 
tiff replied, that fin-e the death of the teſtator, Anderſon 
had abſented from her ſervice : to which there was a demur- 
rer. And after argument at bar, the chief juſtice delivered 
the reſolution of the court, viz. That they were all of opi- 
nion, the defendant ſhould have judgment ; and the execy- 
trix could maintain no ſuch action. The binding was to 
the man, to learn his art, and ſerve him, without any men— 
tion of executors. And as the words are confined, fo is the 
the nature of the contract; for it is fiduciary, and the lad is 
bound from a perional kuowledge of the integrity and ability 
of the maſter . In a late caſe wherein it being con- 
tended, that the contract between a maſter aud his apprentice _ 
is merely perſonal and dies with the maſter; it was {aid by 
lord Mansfield, that though an apprentice is not ftrictly 

allignable, nor transmitlit e, yet, if he continue, with the 


conlent of all parties and his own, it is a a continuation of the 
apprenticetþip *. 


Stat. 29 Car, II. c. . 8 | Where the maſter becomes bankrope 


x Salk. 66, commiſſioners recommended it to the 
» Soam ag aint Bowden and Eyles, creditors to allow the apprevtice 


in Chancery, PI. 3Cs Geo. Tl, Ch. a grols ſum out of the eſtate for the 


Ca. Finch, 296. purpoſe of binding him to auother 
» Baxter azainſt Burfield, T. 12. maſter, which is conſide red as an 
Geo, 11. Str. 1115. indulgence, and not a right. Trae 


*The King againſt the aan der's and Conveyanccr's Guide and 
of Stockland, King's- Bench. H. 19. Guard, Cuar. VI. 
Geo III. Due Rep. 70. 2 Edit. 
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In reſpec to legal and equitable aſſets; if a man poſſeſſed 
of a term for years, mortgages it, and dies, leaving debts, 
ſome by bond, and fome by imple contract, the equity of re- 
demption is equitable aſſets, and {hall be liable to all the debts 
equally ?, A leaſe for years, or a bond, or grant for an an- 
annuity taken in a truſtee's name, being perſonal aſſets, ſhall 
be applied in courſe of adminiltration * ; that is, as has been 
ſhewn. The diſtinction ſeems to be this; where there are 
legal aſſets, that is, aſſets which are liable at law without the 
help of equity, there the executor may apply them, according 
to the courſe of law, which allows and requires a preference 
to be made as hath been mentioned; but where there are 


only equitable aſſets, that 1s, aſſets which are not liable, with- 


out the help of a court of equity, in ſuch caſe, the court will 


direct the app'icarion thereof, according to that courſe which 


ſcems moſt equitable and juſt, that is to pay every creditor 
his ſhare in proportion “. So where the allcts are partly le- 


1 gal, and partly equitable, although equity cannot take away 


the legal preference on legal aſſets; yer where one creditor 
has been partly pa'd out of ſuch legal allets, when ſatisfac- 
tion comes to be made out of equitable afſeis, the court will 


poſtpone him till there is an equality, in ſatisfaction to all the 


other creditors out of the equitable aſſets, proportionable 
to ſo much as the legal creditor has been ſatisfied out of the 

legal aſſets b. Of which further mention will be made in treat- 
ing on aſſets in a ſubſequent part of our work. | 


AN now we {hall return to the ſubject of paying debits Oy 


with legal aſlets in ſuch manner as the law requires. If one 
that hath a debt due to him from the deceaſed upon a ſimple 
contract or the like, ſue the executor or admiuiſtrator for it, 


and there be debts due to others upon bonds and ſpecialties, 


unſatisfied ; in this caſe, the executor or adminiſtrator may not 


P. Will. 341. 

2 Vern, 764. 3 P. Will. 342. 
14 Burn's Eccleſ. Law, 297. To 
determine the difference between legal 
andquitable aſſets where land hath been 


dcviſed for payment of debts, a diſtinc- 


tion hath been made where the ſame 
_ perſons that were truſtees to ſell the 
land were executors, and where they 
were not. The generality of the old 
caſes determine that money ariſing by 
ſale ot land deviſed :, or {ubjcQ to the 
power of executors, to ſeli for payment 
of debtsand legacies, ſnould be /cg at- 
lets in their hands) although the could 


not be charged with the value of the 
lands before ſalc), Yet ſome of the 
old caſes, conſidering the deviſce, &c. 
in the double ee 

executor, preferred the former, and 
conſequently made the allets equitable ;; 
and the modern caſcs incline ſtrongly 
to this conſt uction; yet it ſeems that 
where an eſtate deſcends to the heir 


charged with the payment of debts, 
it will be legal affets. 2 P. Will, 416. 


Note 2. 4 Edit- 
b 4 Burn's Eccleſ. Law, 297. 
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pay this debt, nor may he ſuffer the plaintiſſ to recover in his 
action; for if he doth, and he hath not aſſets beſides to ſatisfy 
the deus due upon bonds and ſpecialties, he muſt ſatisfy ſo 
much out of his own cſtate, as he hath ſo paid, or ſuffercd to 
be recovered from him; for in the caſe of an action brought, 
he is to plead and to ſet forth theſe debts upon ſpecialties, and 
to ſay that he hath no more than what is ſufficient to ſatisfy 
them; and thereby he ſhall bar the plaintiff in his action. In 
like manner it is, if one that hath a debt due to him from the 
deceaſed upon an obligation, ſue the executor or adminiſlra- 


tor thereupon, and there be debts due to others upon judgments, 
ſtatutes, or recognizances, and the executor or adminiſtrator 
ſuffer the plaintiff to recover the debt due upon the obligation, 


for want of pleading the judgments, &c. in this caſe he mult 
pay ſo much out of his own eſtate, towards the fatisfaQuon of 


the ſaid debts due upon judgments, &. as he hath paid of | 


the debt due upon the obligation. But here it muſt be ob- 


ſerved, that no judgment or ftatute that is diſcharged, or is 
left and ſuffered to lie by agreement to bar others of their 
debts, ſhall be any bar to others that ſue for their due debts 


upon obligations, &c. ; and therefore if any executor or ad- 


miniſtrator {hail plead ſuch judgments, &c. in bar of any 
other debt ſued for by any other creditor, the creditor may, 


by ſpecial pleading, ſet forch this matter of covin, and avoid 
the plea and bar of the executor or adminiſtrator ©, 
IN an action of debt againſt an executor, if the defendant 


plead fully adminiſtered, and any aſſets be found in his hands, | 


although there be not to the value of the debt; yet the plain- 
tiff ſhall have judgment for his whole debt of the goods of the 


teſtator d. But if it be found, that he had nothing in his hands; 
the judgment thall be, that the plaintiff ſhall take nothing by 
the writ, and ſhall not have judgment of the debt; for he hath 


waved this advantage by taking of the iſſue, and judgment is 


to be given upon the verdict . Where a teſtator is much 
indebted, and the executor 15 deſirous to be rid of the aſſets, 


his ſafeſt way is, to file a bill in chancery againſt the creditors, 
to the end they may, if they think fit, conteſt each other's 


debts, and diſpute who onght to be preferred in payment f, 


e Shep. Touch. 457 | 1 ie, | 
1 Roll's Abr. 929. c 2 Vetn. 37. 
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SECTION THE SIXT AH. 
OF ACCOUNTING BEFORE THE ORDINARY 
Y the ſlatute of the 22 & 23 Car. II. c. 10. the orqinaries 
{hall and may proceed and call adminiſtrators to account, 
for and touching the goods of. any perſon dying inteſtate, 
and upon hearing and due conſideration thereof, order and 
make juſt and equal diſtribution of what remains clear 
(after all debts, funerals, and juſt expences, of every fort, 


are allowed and deducted); and the ſame diſtributions de- 


cree and ſettle, and compel ſuch adminiſtrators to obſerve 
and pay the ſame, by the due courſe of his majeſty's eccleſi- 
aſtical laws: ſaving to every one, ſuppoſing himſelf or them- 
ſelves aggrieved, their right of appeal, as has been always in 
ſuch caſes uſed. But by the ſtatute of the x Jac. II. c. 17, 
ſect. 6. it is provided, as was before mentioned 5, that no ad- 
miniſtrator ſhall be cited according to the ſaid act of the 
22 & 23 Car. II. c. 10. to render an account of the per— 


ſonal eſtate of his inteſtate (otherwiſe than by an inventory 


or inventories thereof), unleſs it be at the inſtance or proſe- 
cution of ſome perſon in behalf of a minor, or having a de- 
mand out of ſuch perſonal eſtate as a creditor or next of kin, 
nor be compellable to account before any of the ordinaries or 

judges, by the ſaid act impowered and appointed to take the 

ſame, otherwiſe than is aforeſaid; any thing in the ſaid act 


to the contrary notwithſtanding.—— The account muſt be 


paſſed before the ſame judge, or his ſurrogate or ſucceſſor, 
that grants the adminiſtration. 

Ir any perſon having intereſt ſhall call the e 
to exhibit a true, full, and perfect inventory of the goods of 
the deccaſe which have come to his hands, and to give an ac- 
count of his adminiſtration thereof; he who is called in ſuch 
caſe, is bound perſonally to exhibit ſuch inventory and ac- 


count, and (if the adverſe party demand it) to take a corporal 


oath of the truth thereof ®, And as proofs made upon the ac = 


count, at the inftance of fome | one or more perſons having 


5 Page 15. 5 „ Oughton's Oro Jud, 345. 
„„ intereſt, 
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jatereſt, do not bind others who are not parties to the ſuit; 
therefore to prevent multiplicity of actions, it behoves the 


adminiſtrator, when ke is cited by any one of the parties to 
render an account, to Cite the next of kindred in fpecial, and 
all others in general, having or pretending to have intereſt in 
the goods of the deceaſed to be preſent, if they think fit, at 


the rendering and paſling the account. And then upen their 


appearance, or contempt in not appearing, the judge wil 


proceed to give ende! ; and the account thus determined 


will be final i, 


AN execiitor or adminiſtrator ſhall be allowed all reaſon- 
able expences, as well in law-ſuits, as for other honeſt pur- 


poſes : And this reaſonableneſs of expences to be ſuch, as 


that he may receive thereby neither profit nor loſs k. And 


therefore he ſhall be allowed his expences in ſecular courts, | 


over and above ſuch coſts as were allowed there l. 


Id an action of debt upon a bond entered into by : an ad- 
miniſtrator to the ordinary, upon taking letters of adminiſtra- 


tion, the queſtion was, Whether an adminiſtrator, by virtue 
of this obligation, was bound to go, and give in his account 
in the ſpiritual court without being cited? And by Holt, 
chief juſtice, who delivered the opinion of the court, I, It 
appears by the ſtatute of Edward III. that an executor was 

compellable to account before the ordinary, and ſo was an 
adminiſtrator: but that the ordinary was to take the ac- 
count as given in, and could not oblige them to prove the 
items of it, nor ſwear to the truth of them. So it was if a 
creditor ſued in the eccleſiaſtical court; ſor he had a proper 


remedy at common law. But if a leguine had ſued for an 


account in the eccleſiaſtical court, the defendant before the 
ſtatute was compellable to prove the whole account; for the 
legatee had no other remedy, and the eccleſiaſtical court, 


which had a juriſdiction of legacies, could not otherwiſe do 


right: yet in ſuch a caſe, if the executor would pay him, he 
could not ſue further, for he. had right done him, and the exe- 


cutor was not liable, but of neceſſity that right might be 


i Oughton, 354, 80 5 Floye,' 's 3 Pratt. 375 
k L:nd, 178. 5 
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done. 2. A perſon entitled to diſtribution on the 22 Car. 


H. is in conſequence entitled to fue for an account as a le- 
gatee was; for the next of kin is a legatee by the ſtatute, and 
as a ſtatute legatee, ſhall have the fame remedy as the other 
legatee might before the ſtatute. The condition of an ad- 
miniſtration bond was, to account when he eek: there- 
fore he was not to account before he was legally cited, which 


could not be ex officio®; and therefore the ſtatute of Jac. II. 


whereby the ordinary is prohibited from citing him in ex 
officio, had really no effect at all, for the law was fo before: 


| but lince the ſtatute of Car. II. the condition of adminiſtra- 


tion bonds being, that he account at a day certain, he muit 
account accordingly at his peril, and that without citation 


or ſuit ; and this account muſt be in court; and if he comes 
at the day, and no court is held, he ſhall be excuſed : for he 
may plead he was there ready, and no court held. But then 
this account is not examinable, unleſs a party intereſted comes 


in and controverts it“. | 


IT is ſaid the ordinary hath but a lame juriſdiction, and 


there being no negative words in the ſtatute of Car, 11. a bill 


for diitribution properly lies in chancery?. And where the 


_ ſurplus of the perſonal eltate for want of diſtribution by a 


will is diſtributable, there can be no ſuit for it in the ſpiritual 


court. —— Where a man died inteſtate, and his widow 
took out letters of adminiſtration to him; the inteſtate's bro - 


ther cited the widow into the ſp:ritual court, to make diſtri- 


bution of her deceaſed huſband's eſtate. The widow there 
ſuggeſts, that the brother had goods of the inteſtate in his 
hands to the value of 200l. And upon this the ſpiritual 
court orders him to bring the 200!. into court, to the end it 
may be diſtributed, And for not bringing it in, they excom- 


municate him. Upon which he moves in the King's Bench 


for a prohibition; and it was granted as to the whole pro- 


ceſs that compelled him to bring in the 200l. For by the 


_ court, the ſpiritual court hath power to make diſtribution of 
the eſtate, when it comes in, but not to fetch it in; becauſe 
that is to hold plea of debt; but the ſpiritual court might re- 
fuſe, in this caſe, to proceed to diſtribution, until the brother 


had brought in the 200]. but they cannot excommunicate him 


= Explainedin page 19, » 5 Mod. 247, Str. 366. 
2 Salk, 315. _ 5 Clerke and Clerke, T. ro, W. I. 


.. 2 Vera, 362. Raym. 485. 


C HAP. 
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CLEA Po TIE 
/ Diſtribution. 


SECTION I HE . 


WHAT THE ADMINISTRATOR ts ro OBSERVE - 


BEFORE Ht Makgs DIS TRIBUTION. 


B* the ſtatute of 22 & 23 Car. 4 B74. ro. whereby we have 


{een that ordinarics may call adminiſtrators to account, 
and order and compel them to make diſtribution * ; it is en- 


acted, to the end that a due regard be had to creditors, that 


no ſuch diſtribution of the goods of any perſon dying in- 
teſtate be made, till after one year be fully expired after the 
inteſtate's death; and that ſuch, and every one, to whom 


any diſtribution and ſhare {hall be allotted, ſhall give bond 
with ſufficient ſurctics in the ecclcfialtical courts, that if any 


debt or debts truly owing by the intcflate {hall be afterwards 


ſued for and recovercd, or otherwiſe duly made to appear; 
that then, and in every ſuch caſe, he or ſhe ſhall reſpectively 
refund and pay back to the adminiſtrator, his or her rateable _ 
part of thut debt or debts, and of the colts of ſuit and charges 
of the adm niſtrator, by reaſon of fach debt, out of the Part | 


and {hare {o as aforeſaid allotted to him or her. | 


By the flatnte of the 20 Geo. III. c. 28. it is enacted, 
that after the firit of June 17809, there ſhall be charged on 


every {kin or piece of vellum or parchment, or ſheet or piece 
of paper, upon which {hail de engrotles, written, or printed, 


any receipt or other diſcharge, for any legacy left by any will 
or other teſtamentary inſtrument, or for any ſhare or part of 


a perſonal eſtate divided! by Force of the Ratute of diliribution, 


or the cuſtom of any province or place. the amount where- 


of {hall not exceed the value of 25]. a ſtamp duty of 28. 6d. 
And where the amount thereof ſhall be of the value of 20], 


I Pag. 61. 
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znd not amounting to 100l. a ſtamp duty of 5s. And 
where the amount ſhall be of the value of 100]. and up- 
wards, a ſtamp duty of 20s. And that ſuch receipt or 
other diſcharge ſhall be ſtamped before ingroſſed, written, 
or printed; and if the ſame is not ſtamped as by this act is 
directed, or ſhall be ſtamped for a lower duty than as afore- 
faid, no ſuch receipt ſhall be pleaded, or given in evidence 
in any court, or admitted in any court to be good, uſeful, 


or available, in law or equity. And by the ſtatute of the 


23 Geo. III. c. 58. it is enafted, that from the firſt 
of Auguſt 1783, the following additional duty ſhall be 


added to the above, 422. on every ſkin or piece of vellum 


or parchment, or ſheet or piece of paper, on which ſhall 
be ingroſſed, written, or printed, any receipt or other dif- 


3 charge, for any legacy left by will or other teſtamentary 


inſtrument, or for any ſhare of a perſonal eſtate divided 
by force of the ſtatute of diſtributions, or the cuſtom ot 
any province or place, the amount whereof ſha not ex- 


ceed the value of 20l. there ſhall be charged an add:- 
tional ſtamp duty of 2s 6d. And where the amount 
thereof ſhall exceed the value of 20l. and not amount 
to 100]. an additional ſtamp duty of 5s. And where the 


amount thereof ſhall be of the value of 1001. an addi- 
tional ſtarnp duty of 208. and a like additional ſtamp duty 


upon every further ſum of 100]. So by this latter act, | 
the receipt or diſcharge, that by the former was to be on 
paper or parchment ſtamped with a 2s. 6d. ſtamp, muſt now 


be on paper or parchment ſtamped with a 5s. ſtamp. And 


where it was to be a 5s. ſtamp, it muſt now be a ros ſtamp. 


And where it was to be a 20s. ſtamp, it muſt now be a 40s. 
ſtamp; And if the legacy or perſonal eſtate amount to 


200. the receipt or diſcharge for the ſame mult be on 
parchment or paper ſtamped with a 6os. ſtamp, and ſo for 
as many hundred pounds as there are more than 100]. there 


mult be ſo many 20s. added to the firſt forty ; as for ex- 


_ ample, ſuppoſe the legacy or perſonal eflate, for which 
there is is to be à receipt or diſcharge, ſhould amount to 1001. 


then the paper or parchment on which it is io be written, 
printed, or ingrofſed, mult have thereon a 40s. {tamp ; if it 


amount to 260], a 60s. ſtamp; if it amount to zool. att 50s. 
ſtamp; and fo for as many hundred pounds as it amounts 
to more than Zool., ſo many more 70s, mult be added 10 
the 80s: on 


# Ber 


3 n 9 


which others are liable by this act, but not from thoſe of the 


ſtamp. And where the amount ſhall be of the value of 1ool. 


children, and grandchildren, are not liable to more than a 


ter act took place, 20s. was the utmoſt duty required. 


| cept the eſtates of femes covert; that is, married women, to 


third ſhall go to the widow of the inteſtate, and the reſidue in 
equal proportions to his children, or if the children be dead, 
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Bur in this latter act is contained a proviſo, that nothing 
therein contained ſhall extend to charge with the additional 
duties, by this act impoſed, any legacy left by will or other 
teſtamentary inſtrument, or any ſhare, or part of a perſonal 
eſtate, to be divided by force of the ſtatute of diſtributions, or 
the cuſtom of any province or place, which ſhall be left to 
the ue, children, or grandchildren, of the perſon malig ſuch 
will, or ſhall be divided amongſt them by force of the ſaid 
ſtatute or cuſtom. So here it may be obſerved that, the wife, 
children, and grandchildren, are exempt from the duties to 


former act; therefore, for any legacy or perſonal eſtate, the 
amount whereof ſhall not exceed the value of 20l. their re- 
ceipt, or diſcharge, muſt be on paper or parchment ſtamped 
with a 28. 6d. ſtamp. And where the amount ſhall be of the 
value of 20l. and not to the amount of 100l. ſuch receipt or 
diſcharge muſt be on paper or parchment, ſtamped with a 5s. 


=; 


and upwards; on paper or parchment, ſtamped with a 20s. 
amp. By the words and upwards, we may obſerve the wife, 


ftamp duty of 20s. if what they receive ſhould amount to 3 
more hundreds of pounds than the firſt 1001. for, till this lat= ME 


SECTION THE SECON PD. 


OF MAKING DISTRIBUTION. 
Y the flatute 22 & 23 Car. II. after debts and funeral 
expences are paid, the ſurpluſage of inteſtates eſtates (ex- 


which their huſbands have a right, as before mentioned ©) 
ſhall, after the expiration of one full year from the death of 
the inteſtate, be diſtributed in the following manner: 6ne 


to their repreſentatives, that 1s, their lineal deſcendants. But 

no child of the inteſtate (except his heir at law) on whom 

he {cttled in his lifetime any eſtate in laude, or pecuniary 
7 3.7 

portion, 
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portion equal to the diſtributive ſhares of the other children, 
{hall have any part in the ſurpluſage with their brothers and 
ſiſters; but if their eſtates, ſo given them by way of advance- 
ment, are not quite equivalent to the othe; ſhares, the chil- 
dren ſo advanced ſhall now have fo much as will make them 
equal f. But the heir at law ſhall have an equal part in the 
diſtribution with the other children, without any conſidera- 


tion of the value of the land, which he hath by deſcent, or 


otherwiſe, from the inteſtate. 


By this ſtatute the heir at law ſhall not abate, in reſpect of 
the land which he hath by deſcent, or otherwiſe, from the in- 


tellate ; yet if he hach had an advancement from his father 
in his life-time, otherwiſe than by land as aforeſaid, he ſhall 


abate for the ſame in like manner as the other children. And 
ſo it ſeems that co/eiref/es ſhall bring together into hotchpot, 
ſuch advancement (not being lands) as they thall reſpectively 
have received from their father, before they ſhall be entitled 
to recover their ſeveral diſtributive {hares, agreeable to the 

general purport of the act; which is evidently to promote an 
equality as much as may bes. 
Tais word hetchpot is generally underſtaod to ſignify mixing 
and blending together, and convers much the fame idea as the 
words collatio bonorum”, which in the civil law is anfwerable to 
the word /otchpor, and lignifies, that if a child adyanced by tie 
ſather, doth, after his father's deccaſe, challenge a child's part 
with the reſt, he muſt caſt in all that he had formerly re- 
ceived, and then take out an equal ſhare with the othere!. 

Is reſpect to borough.engliſh lands, which by cuſtom de- 


ſcend to the youngeſt ſon, as we ſhall again ſee in the enſu- 


ing chapter*; it became a point upon the ſtatute of d ſtri— 
butions, whether the youngeſt ſon (to whom the land de- 
ſcended by the cuſtom of borovgh-englith) ſhould abate ior 
theſe lands, or fhould be confidered as an heir at law, who 


by the ſtatute is to have a diltributive face, without avy ale. 


Black. Com. 2 V. 515, 516. If died inteſtate, and a Freeman of Ton- 
the intettate huſband covenanted to don, it Was held that, the wife's 
leave his wiſe a certain lum, and her arcs by the ſratute ad cull om were 
diltributive ſhare comes to above that not aſatizfuttion of the corcnant. con- 


lain, the latter is a ſatisfaction; and tained in the ſettlement. Airkmyn . 


this h th been conſidered rather a per- V. AI,“, 1746. 2 Bro, Cha. 
formate than fatisfattion ot the cove- Rep. 95. 


want, P. Will. 324. Note 1. 4 Edit. e 4 Butn's Eeclef, Eiw, 332. 
Bud where there was a proviſo in a ſet- * Black. Cam z «1909; 
tlementethat the wife ſhould not be Ae. Dick. kit. Hotghputy 10 edit. 
barred of any thing the hufband thould * Fag. 100. | 
give or leav, by deed or will; and he 
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whom the copyhold deſcended, ſhould have an equal ſhare 
with the other children of the perſonal eſtate, excluſive of the 
copyhold, or only ſo much as with that copy hold would make 


ſon, who is heir in borough-engliſh, ſhall not bring the bo- 
vancement of the inteſtate in his lifetime. And it was de- 


the other children, without regard to the value of the borough- 


of the rolls, and decreed agreeable to this latter cafe“. 


ally given to a child, cannot be decmed an advancement or 


charge and uncertainty to enquire minutely into ſuch mat- 


lowance for lands by deſcent. And it was ruled by Sir Joſeph 
Jekyll, maſter of the rolls, that he ſhould allow for theſe lands t. 
Yet where a man was poſſeſſed of a perfonat eſtate, and ſeiſed 
of a copyhold in fee, which was in the nature of borough- 

engliſh, and the queſtion was, whether the youngeſt ſon, upon 


his portion equal to that of the other children. By lord chan- 
cellor Talbot: The heir at law is the eldeft ſon, and not the 
heir in boxough-engliſh ; and the exception in the ſtatute ex- 
tends only to the eldeſt ſon. Yet nevertheleſs the youngeſt 


rough-enghſh eſtate into hotchpot ; there being no law to 
oblige him to do this, but only this ſtatute, and there are no 
words in the ſtatute that require it: for the ſlatute ſpeaketh 
only of ſuch eſtate as a child hath by ſettlement, or by ad- 


creed, that the youngeſt ſon ſhould have an equal ſhare with 


engliſh eſtate, And the former cafe coming after this before the 
lord chancellor Talbot, he reverfed the decree of the maſter 


IN reſpect to what ſhall be an advancement, ſo as to come 
within. the meaning of the ſtatute, we may obſerve, it hath 
been determined, that ſmall inconſiderable fums, occafion- 


part thereof. Thus maintenance money, or allowance 
made by the father to his ſon at the univerſity, or in travelling 
or the like, is not to be taken as any part of his advance- 
ment, this being only his education; and it would create 


ters. So, putting out a child apprentice, is no part of his 
advancement; for it is only procuring the maſter to keep 
him for ſeven years inſtead of the parent. But the father's 
buying an office for the ſon, though but at will, as a gentle- 
1 Str. 93. Ces. Talb. 276. 5 
. N 1 man 
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man penſioner's place, or a commiſſion in the army, theſe 
are advancements pro tanto, that is, for ſo much", And a 


roviſion made by a marriage ſettlement, although it is in 


the nature of a purchace ?, is ſuch an advancement as that a 
child claiming a diſtributive ſhare, ſhall firſt bring the ſaid ad- 
vancement into hotchpot. As where the father, on his ſon's 
marriage, covenanted, in caſe of a ſecond marriage, to pay the 

firſt ſon by the firſt wife 5ool. There was a ſon, and leveral 
other children of the firſt marriage. The father of theſe chiſ- 
dren died inteſtate; and by the court it was agreed, that the 
heir muſt bring the 5ool. into hotchpot, although in nature 
of a purchaſer under a marriage ſettlement ?. So where aman 
on his marriage entered into articles, in conſideration of the 
marriage, and of 4000], portion, to ſettle an eſtate to raiſe 
portions for daughters, in caſe there were no ſons ; that is to 


| fay, if but one daughter the ſum of 5000]. if two or more, 


then the ſum of Gol. equally amongſt them, to be paid at 
their reſpective ages of 18 years, or days of marriage, which 


ſhould firſt happen; and Bol. a year maintenance in the mean 


time to each daughter. The marriage took effect; and the 
had iſſue one daughter only, and no ſon. Then the wife dies. 


Afterwards the man marrzes a ſecond wife, and ha by her a 
fon and a daughter, and died inteſtate, leaving a perſonal 
eltate to the amount of 26,0001. The daughter by his firſt 


wife, at that time, was about 12 years of age; and ſometime 
after married one Mr. Edwards; and they brought their bill, 


to have an account of the perſonal eſtate of the wife's father, 


and their diſtributive ſhare thereof. And the only queſtion 
was, whether the 50ool. ſhould not be looked upon to be ſo 
far an advancement of the plaintiff, the wite of Mr. Edwards, 
that if ſh? would have any farther ſhare of her father's per- 
ſonal eſtate, they muſt bring this 5000l. into hotchpot. And 


the court conſiſting of King lord chancellor, aſſiſted by Ray- 


mond chief juſtice, and the maſter of the rolls, and Price and 


Forteſcue juſtices, were all clear of opinion, that this was 
an advancement by the father in his lifetime, within the 
meaning of the ſtatute, though contingent and future; ſo 


that ſhe could not have that and her diſtributive ſhare like» 
wiſe, And accordingly the decree was pronounced, 


n 3 P. Will. 317. | gift, and not as heir at law, this is 4 


0 Purchalc means any method of purchate, 2 Lill. Abr. 497. 
acquiring an eftate otherwiſe than by »Y 2 Vern. 638. | 
delcent. Black, Com, 1 V. 214. And 4 Edwards and Freeman, 1 Abr. Eq. 
where apeiſon takes any thing from Caſ. 249, | | 
an auoeſtor or others by deed, will, or 
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Is the father ſettles a rent out of his lands upon a youngez 


child, this is an advancement ; ſo hkewite if he by deed ſet- 


tles an annuity upon a child, to commenice aſter his death, this 
is an advancement for ſo much: and by the ſame reaſon, a re- 
verſion feiiled on a child as it may be valued, is an advance. 
ment allo". And if a Hi wiio has received any advancement 
from his father, ſhall die in his father's lifetime, leaving chil- 
dren; ſuch children ſhall not be admitted to their father's 
diftributive {hare, without bringing their father's advance- 
ment into hotchpot; as where a father had ſeveral children, 
and in his liletime advanced one of them. The child, thus 
advanced in part, died in his father's lifetime, leaving iſſue. 

Afterwards the father dicd inteſtate, poſſeſſ-d of a conlidera- 


ble perſonal cſlate. It was ruled, that the 1flue of the dead 
child muſt bring into hotchpot what their father received in 


part of aSvarcem zent, as he, if living, muſt have done; as that 


the iſine ſtands in the place and ſtcad of the father, claims un 


der him, and cannat be in a better condition than the father, 


if living, would have been, and had claimed his diſtributive 


{hare *®. 


A child, partly advanced, ſhall bring in his ad- 


vancement only : among the other children; ſo that the wife 


ſhall have no advant: ge Of 1t* It is fa 4 that whatever a 


child receives out of the ether s eſtate ſhall not be brought 


into hotchpot. As in the caſe. of Holt and Fretlerich, 2 


Peere Williams, 356. Martha Frederick, who married one 
Holt and farvived tim, had three children, two ſons and a 
daughter, and having out of her own eſtate, given 1cool. to 


her daughter in marriage, died inteſtate, leaving thoſe three 
children; and the queſſion was, whether the daughter who 


had received this 10O0l. from her mother, ought to bring it 


into hotchpot, before ſh. ſhould receive any further ſhare of 
her mother's perſonal eſtate. The lord chancellor King ſaid, 


it weighed with him, that the att of diſtribution was ground- 


ed upon the ct. ſtom of London, which never affected a w:- 
How's perſonal cltate; and that the ct ſeems to include 


thoſe within the chuſe of hotchpor, who are capable of 
| having a wife as well as childten, which muſt be huſbands 


only. And ſo in this 7 (without much debate) his lord- 
ſhip ruled, that the daughter Huld not being the 1ooo!, 
which ſne had :ccetved in her mother'sliſe-time, into hotchpor, 

By what has been ſaid, it may be perceived, that, where 


the inteſtate ! aves a widow : and children, or the repreſenta- 


2 P. Will. 147, 442» 4 4 rs cell Pi, _ 
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tives of children, one third of his perſonal eſtate ſhall go to 
his widow, and the reſidue to his children; or if dead, to their 
reprefentatives, that is, their lincal deſcendants, ſuch of the 
children, or the repreſentatives of ſuch of them, as have been 
advanced as aforeſaid, firſt bringing ſuch advancement into 
hotchpot, in caſe they chooſe to claim their diſtributive 
| ſhare; and of ſuch advancement, when the ſame ſhall be fo 
brought into hotchpot, the widow ſhall have no advantage. 


Now we may conſider how the reſidue of the inteſtate's eſtate 


is to go to his children, or if dead to their repreſentatives, 
that is, their lineal deſcendants. And here we may ob- 

ſerve, the doctrine and limits of repreſentation, as laid down 
in tlie ſtatute of diſtributions, ſeem to have been principally 
borrowed from the civil law ; whereby it will ſometimes 
happen that perſonal eſtates are divided per capita, as when 
every claimant claims in his own right; and ſometimes 577 
 feirpes, as when the claimants claim by repreſentation, or in 
the right of another, They are divided per cap: ta to every 
one an equal ſhare, when all the claimants claim, in their own 
rights, as in equa] degree of kindred, and not by repreſenta- 


tion in the right of another perſon", That this may be 


rightly underſtood, let us firſt ſuppoſe that neither of the in- 
teſtate's children hath died leaving children. 2. That the 
inteſlate's children are all dead; whether they were two, or 
three, or more; each of them Win g left chi ldren; as it may 
be, one of them two, another three, or more. 3. T hat ſome 
of the inteſtate's children are living, and ſome dead; and that 
thoſe who are dead have cach left children, 


As to the firſt ſuppoſition, it is ſufficiently clear, that TH 


neither of the inteſtate's children hath died leaving children, 


the reſidue as aforeſaid, or the remaining two-thirds, aficr 


the wife has had her third, ſhall be equally divided between 
all the children of the inte ſtate; as in this caſe they all claim 


in their own right : and where a man marrics a weman, and 


hath iſſue by her, as it may be, ſons and daughters, and the wife 


dying, he marries another woman, by whom he hath alſo ſons 
and daughters: now theſe, though they are called brothers 


and ters, are but brothers and ſiſters of the half. blood; b 
:4 Bla: k. Com. 2 V. 517; | 
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cauſe they had not both but one father and mother“: yet be. 
tween theſe no diſtinction is, or (as I conceive) ever was 
made; but in reſpect to collaterals*, who may take where there 
arc no lineal deſcendants ; there are ſeveral precedents of judg- 
ments given ſince the ſtatute, allowing the halt-blood to have 
but an half ſhare : but now theſe are upon the ſame footing 
with the whole blood, in reſpect to what they are entitled to 
in the diſtribution of perſonal eſtate ”. Yet, in reſpect to real 


_ eſtate, the whole blood is always preferred, and the half blood 


is no blood inheritable by deſcent, as we ſhall ſee in the en- 
ſuing chapter*, Where a father leaves behind him one or 
more children, and his widow fhall happen to be with child, 
the child in the mother's womb will be reckaned among the 
children of the deceaſed ; and if the other children ſhould 
proceed to a partition of the eſtate, it will be neceſlary to lay 


alide one ſhare for the child that is to be born, and to name a 


Curator to it, who may take care of its intereſt *. But this 
proviſion is rendered more effectual by the ſtatute ; which, 


as we have ſeen ®, requires that no diſtribution ſhall be made 


till after the expiration of one year from the inteſtate's death, 


within which time the child will be born. 


As to the ſecond fuppolition, as that the inteſtate's 0 = 
are all dead, whether they were two or three, or more, each 
of them having left children, as it may be one of them two, 
another three, or more; in this caſe, where there be only 
grandchildren, their fathers or mothers reſpectively having 


died in the lifetime of their grandfather, the grandchildren 


take in their own right, and not by repreſentation of their 
father or mother deceaſed; and the courts, where diſtribus 


tions are cognizable, will order an equal diſtribution to be 
made“. And thus it would be, if there were only great- 
grandchildren of the inteſtate, both his children and grand- 


children having all died before him, 

As to the third ſuppoſition, as that ſome of the :ntellate 8 
children are living and ſome dead, and thoſe that are dead 
have left children; in this caſe, the grandchildren take by re. 


* Terms de Ley. | 1 Strah. Dom, 624. 

* Who thele are, Sec, pag. 77. Þ „ Pag. 64. | 

* 4 Burn's Ecclcl, 7.3 357, 9 Bort $ Eccleſ. Law, 347. 
e 93 91. . | | 
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reſentation, and not in their own right, and the iſſue of each 
deceaſed child ſtand in the place and ſtead of their deceaſed 
parent. As ſuppoſe the inteſtate to have had three children, 
A, B, and C, and one of theſe children to be dead, as it 
may be A, leaving three children, and another dead, as it 
may be B, leaving two; then the diſtribution mult be 
one third to A's three children, and another third to B's two 
children, and the remaining third to C, the ſurviving child. 


But if C had alſo died, and left no ſue, then A's and 
B's five children, being all in equal degree of kindred, 


would take in their own right, each of them an <qual ſhare, 


in like manner as is juſt before mentioned under the ſecond. 


ſuppoſition. 


Buy this we may perceive in what manner the inteſtate's 
zerſonal eſtate is to be diſtributed, where he has left a wife 
and children, or repreſentatives of children. But before we 


_ conclude this, and proceed to another part of the ſtatute of 
diſtributions, it may be proper to obſerve, that if the in- 


teſtate leaves but one child, or the repreſentative, that is, 
the lineal deſcendant of one child, ſuch one child, or the 
repreſentative of fuch, will be entitled to the ſame ſhare in 


the diſtribution, as if there were more than one; for where 


there is only one perſon that can take, the ſtatute veſts the 


right in that perſon®. And although by the ſtatute, no dif- 


tribution is to be made within a year; yet the right of the 
__ diſtributive ſhare veſts immediately on the inteſtate's 


© death. As where a perſon, intitled to a diſtributive ſhare 


of an inteſtate's eſtate, died within a year after the in- 
teſtate, it was decreed that the ſhare of the deceaſed perſon 
was an intereſt veſted and tranſmiſlible to his executors or 


adminiſtrators ; for in this ſenſe the ſtatute makes a will for 


the inteſlate, and it is as if a legacy was bequeathed payable 


1 year hence, which would plainly be an intereſt veſted pre- 


ſeuntly . 


By the ſlatute 22 & 23 Car. II. c. 10. ſcct. 6. In caſe 


there be no children, nor any legal repreſentatives of them, 
then one moiety of the inteſtate's eſtate is to be allotted to 
the wife of the inteſtate ; and the reſidue to be diſtributed 


to every the next of Kindred of the inteſtate, who are in equal 
degree, and thoſe who legally repreſent them. 


© 2 P. Will. 50, | * > Wil 49s 


By © 
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By ſet. 7. No repreſentation is to be admitted among col. 
Jatcrals after brothers and ſiſters children . And in caſe 
there be no wife, then all the ſaid eſtate is to be diſtributed 10 
and amongſt the children. And in cafe there be no child, 

then to the next of kindred in equal degree of or unto the in- 
teſtate, and their legal repreſentatives, as aforciaid. 

HENCE we may perceive, that where the inteſtate leaves 
no child, or any leoal repreſentative of a child, that 1s, lincal 


deſcendant, there the wife has a moiety, or one-half of his 
perſonal eſlate; and if thers be no ilfe, then all the eſtate 


is to be diſtributed amongſt the children; and if there be no 
child, then amongſt the next of kindred in equal degree of or 
unto the inteſtate. But if there be a child, or repreſentative, 


that is, lineal deſcendant, then the next of kindred will be to- 


tally excluded. For if a perſon dies inteſtate, leaving a de- 


ſcendant of eicher ſex, or of whatſoever degree, ſuch deſcen- 
dant is to be preferred to all alcendants and col! aterals; and 
herein agree the civil, canon, common, and flatute laws 5. So 


if there be children, or repreſentatives of children, and no wife, 
we muſt obſerve what has been before ſaid reſpecting child- 


ren that have been advanced, bringing ſuch advancement into 


: hotchpot ; and then how the eſtate 18 to go to the inteſtate's 


children, or if dead, to their repreſentatives; ; as here diſtribu- _ 
tion muſt be made of the whole perſonal eſtate, in the ſame 
manner as where chere is a wife, diflribution muſt be made 


of two-thirds ®, 


Tu us having proceeded, as lar as relates to the inteſlate's 
widow and children, before we enter any farther into the fla- 
tute of diſtributions, we may take notice of the ſtatute of 
Jade $5.0: 37» whereby it is enacted, that if after the death 
of a father, any of his children ſhould die inteſtate, without 8 


wife or children, in the lifetime of the mother; every brother 


and ſiſter, and the repreſentatives of them, ſhall have an equal z 
ſhare with her. Before this ſtatute, if a child had died inteſtate, 
without a wife child or father, the mother would have been 1 in- | 


titled to the whole perſonal eſtate; as the father ſury1 wing is at 


See this explained Page 57. 


h See Pare 70—73. 
$ 4 Burn's Eccleſ. Law, 34%. 


' 4 Burn's Eccleſ. Law, 349. 
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this day*: and the reaſon of making this ſtatute was, becauſe 


the mother might marry and carry away all to another hut- 
band. Upon this ſtatute it has been determined, that where 
after the death of the father, the fon died inteſtate without 
iſſue; but leaving a wile, a mother, three brothers, a ſiſter, 
and two nieces, the children of a deceaſed brother ; that this 


is Within the ſtatute, and that the inteſtate's wife ſhall have 


but one moiety; and as to the other moiety, the inteſtate's 
brothers and ſiſters, and 1 two nieces, ſhall come in for an 
equal ſhare with the mother But if there be no brother or 
liiter, or repreſentative of brother, or ſiſter, then it is out 
of the ſtatute, and the mother ſhall have the whole, 


as ſhe had before the making of it“. Hence it is 


obvious, that if a child dies without illue, then comes in 


the father; if the father be dead, then comes in the mother, 
brothers, and ſiſters, ; but, if there be no brother or filter, or 


repreſentative of a brother or ſiſter, which mull be a child or 


children (as has been determined upon the conſtructon of 
the flatute of Car. II. „, and it is the ſame in reſpect of this 
ſtatute of Jac, II. ); then the mother takes the whole, or 


the halt where there is a wife, and the whole where there is 
no wile: as the father always doth if lieing, and that in ex- 


8 ulton of the inteſtate's brothers and {iſters, and their child 
ren.— 


—A brother or ſiſter of the bal: blood mall have an 
equal ſhare with thoſe of the whole blood d. And upon the 


conſtruction of the ſtatute of Car. II. it has been determine! 
that a p3/{linmous brother or filter, or brother or ſiſter born. 

after the father's death, {hall ſhare equally with the other bro-. 
thers and ſiſters", But upon the conſtruction of this ſtatute of 
Jac. II. it was a queſtion whether a u filler was entitl- 
ed to a thare of her brother's perlonal chate.cqually ui h her 


mother? and after many arguments had thereon, lord chan— 
cellor Hardwicke « decre ced for the 7 poflumons lilter *. 


2 P. Will. "CO p 1 Stanley and Stanlev, 1 Atk. 458, 
I Salk. 251. . 5 Com. Lig. Ad miniſtrationt! 15 
0 2 P. Will. 344. 8 " Burnet and Man, Vez. 16. 
1 4 Burn's Ecclel. Law, 362. Malls aud Heron, 4 Ents 
7M See pag. 77. | Ecclel. Law, 365. | | 
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In reſpe& to how diſtribution is to be made, between the 
inteſtate's mother, brothers, and ſiſters, we may obſerve that, 
each of theſe ſhare alike; as where a man died inteſtate, and 
without iſſue, leaving a wife and ſeveral brothers and lifters, 
and his mother living, the wife, under the ſtatute of Car. II. 

takes a moiety ; and a queſtion ariſing upon the ſtatute of 


Jac. II. how the other moiety ſhould be diſtributed, whether 


the mother ſhould have the whole, or only a diſtributive 
ſhare with the brothers and ſiſters; a bill was brought, in 
order to have the opinion of the court. Upon a hearing, the 
lord chancellor King was clearly of opinion, and decreed, 
that the mother ſhould have no more than a ſhare of the other 
moiety, with the brothers and ſiſters of the inteſtate ; for 


the intent of the ſtatute was, to put the mother (Who before 


{lood upon the ſame fouting with the father) in the ſame 
ſtate and condition with thoſe collaterals; ſo that whenever 


the is intitled, they thall have an equal ſhare with her'. 
But where a man died inteſtate, leaving a wife, and a 


mother living, and children of a brother deceaſed; theſe 
children, as repreſentatives of their father, bringing a bill to 


have one half of the moiety of the inteſtate's eſtate, the 
wife being intitled to the other moiety, and the mother (as 
they inſiſted) to have only an equal thare with them: lord 
chancellor Eardwicke ordered the reſidue of the inteſtate's 
eſtate, after ſatisfaction of debts, to be divided into four 


_ equal parts; two fourth parts thereof to go to the widow, 
one-fourth to the mother, and one fourth to the brother's 
children“. If a brother or ſiſter is living, and alſo children 
ot a deceaſed brother or filter, ſuch children will take pgr 
 #irpes as hereafter mentioned (p. 81.) e 


_ HavixG proceeded thus far with the ſtatute of 1 Jac. 
II. we may now return to that part of the ſtatute of diſ- 


tributions that relates to collaterals, and the inteſtate's next 
of kindred in equal degree, ſo proceed gradually from the 


neareſt to the molt diſtant relations; and here we may firſt 
take notice of what is ſaid relative to collaterals, and 
then, of what is ſaid relative to the inteſtate's next of 


kindred, in equal degree. As to collaterals the ſtatute ſays, 
„ There is no repreſentation admitted among collaterals 


' Neilway and Keitreay, T. 12 Geo. 8 Stanley and Stanley, May 14» 


I. Str. 18. 1739. 1 Atk. 4358. 


alter 


eas „ _ at — «3 
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after brothers and ſiſters children.” Upon theſe words of 
the ſtatute, where the queſtion was, Whether theſe words 
were intended of brothers and ſiſters to the inteſtate, or 
whether, when diſtribution falls out amongſt brothers and 
ſiſters, though remote relations to the inteſtate, repreſen- 
tation ſhould be admitted amongſt them? it was held, that 
repreſentation ſhould only be between the brothers and 


ſiſters to the inteſtate *. And this repreſentation amongſt 


brothers and ſiſters does not extend to their grandchildren. 
For where the perſons claiming diſtribution were a de- 
ceaſed brother's daughter, and the grandchildren of another 
deceaſed brother ; it was held that the deceafed brother's 


—_— only. was intitled ; and that a deceaſed brother's 
or 1 


among other relations: where a man died without wife or 
child, brother or ſiſter, and his next of kin were an uncle 
by his mother's ſide, and a deceaſed aunt's child; upon a 


demurrer, the court of chancery allowed the uncle to have 


the whole, and the deceaſed aunt's child nothing“; and though 


this may ſeem hard, yet, as the lord chancellor ſaid in this 


caſe, ſo 1s the law. 


As to the part of the ſtatute where it is ſaid, ** The next 
_ of kindred in equal degree of or unto the inteſtate, and their 


legal repreſentatives; by what has been juſt mentioned it 


may be perceived, that theſe words, their legal repre- 
ſentatives, are wholly confined to the inteſtate's brothers 


and ſiſters, and that no repreſentation is admitted among 


collaterals after brother's and ſiſter's children; by which the 
number of perſons intitled are leſs than they otherwiſe would 
be.—We may now conſider who are thoſe next of kindred in 


equal degree of or unto the inteſtate, that may be intitled - 


to his eſtate? and here we may oblerve that, kindred are 
diſtinguiſhed either by the right line or by the collateral. The 
Tight line is of parents and children, computing by aſcend- 
ants and deſcendants ; the collateral line is between brothers 
and ſiſters, and the reſt of the kindred, among themſelves. 
Thoſe of the right line are reckoned upwards as parents, 
or downwards as children; thoſe of the collateral line 


„Mato and. Harding, 2 Vern. 233. y Borer and Littlewood, 1 P. Will. 
Pit pad: Pin. 1 F. Will. 25. , 955 


are 


ſter's grandchildren ſhould not come in with a deceaſed 
brother's or ſiſter's children *. And as to repreſentation 
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are reckoned ex tran/verſo, or ſide- ways, as brothers and ſiſ- 
ters, uncles, and aunts, and ſuch as are born from them“. 
Amongſt thoſe there are different degrees of kindred, which 


are differently reckoned by the civil and canon laws, yet inthe _ 


aſcening and deſcending lines, the degrees ate the fame by 


both laws; but in the collateral line they ditter * And for 


the diftribution of perſonal eſtate, thoſe degrees of kindred are 


reckoned according to the computation of the civil law; and 


not of the canon law, which the law of England adopts in the 


deſcent of real eſtates“. In the deſcending line, the ſon is in 


the firſt degree, the grandfon in the ſecond, and the gieat 


grandſon in the third. In the aſcending line, the lather is in 
the firſt degree, the grandfather in the fecond, and the great 
grandfather in the third. In the collateral line, as reckoned. 


according to the computation of the civil law, we aſcend 


firlt to the father, which is one degree; from him to the com- 
mon anceſtor, the grand father, which is the ſecond degree; 
from the grandfather we deſcend to the uncle, which is the 


third degree; and from the uncle to the couſin- german, or 


uncle's child, which is the fourth degree. So again we aſcend 


to the ſather, which is one degree ; from the father we deſcend 
to the brother, which is the ſecond degree; from the brother 
to the nephew, which is the third degree; and from the ne- 
pRow to the {on of the nephew, which is the tourth degree” . 


How 8 of thoſe degrees of kiodred will be intitled to 


the inteſtate's perſonal eſtate, will be ſeen by the following 


adjudged caſes ; which, aſter being related, ſome obſervations 
will be made concerning the perſons who will be intitled to 


ſuch perſonal eilate, puriuant to the ſtatutes of 22 & 23 Car, 
II. and 1. Jac. II. and thereby we may have a brief and com- 
prehenſive view of them, 


Id many cates where it hath happened, that the next of 
kindred to the inteſtate where a grandfather and a brother, 
{uits have been commen aced to determine their right; but 


a Ax liffe's Parergon, 327. | b Black, Com. 2V. $04» 
* 4 Burn's Eccleſ. Law, 545+ 4 Burn' s Ecclcl. Las; 343. 
| now 
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now this point ſeems to be fully determined, in conſequence 
of three determinations, the firſt of which was in the caſe of 
P:ol and Wilſhaw, T. 1708. The ſecond in the caſe of 
Norbury and Vicars, before Forteſcue, maſter of the rolls, 
M. 1749; and the third was delivered by lord chancellor 

Hard wicke, in the caſe of Evelyn and Evelyn, H. 1754, and 
determined in favour of the brother, in excluſion of the 
grandfather. In delivering the determination of the court in 
this caſe: By lord chancellor Hardwicke: this caſe 1s between 
the grandfather and brother of the deceaſed. It is inſiſted on 
bchalf of the grandfather, that he is in equal degree of con- 
ſanguinity with the brother of the deceaſed, and intitled to 
an equal ſhare of his eſtate, under the ſtatute of diſtributions. 
The ſtatute ſays, that the ordinary (in caſe there thall be no 
wife, children, or childrens children) ſhall make a juſt and 
equal diſtribution among the next of Kindred to the dead 
perſon, in equal degree, or legally repreienting their ſtocks, 
pro ſur cuique jure, © according to the laws in ſuch caſes, 
and the rules and limitations hercafter ſet down.” Which 
limitation is only a particular ſpecification, in what Caſes re- 
preſentation ſhall be allowed; and there is nothing more 
__ expreſſed in the ſtatute, than that the cſtate ſhall be diſ- 
tributed equally to every the next of kin to the in- 
teſtate, who are in equal degree. — This point has been 
already twice determined in courts of equity. Firſt in the 
caſe of Pool and Milſbaw, and afterwards in the caſe of 
Norbury and Vicars. But it has been inſiſted on for the 
_ grandfather, that both theſe decrees are erroneous. Not- 
withſtanding I ſhall adhere to the determination of the caſe 
of Pozl and Wilſhaw, I have ſeen the lord chief baron 
Ward's and Mr. baron Price's reports of this eaſe ; and alſo 
that of Mr Dodd (afterward's chief baron). The laſt of 
which, though but ſhort, is the cleareſt of the three. It was a 
bill brought by th grandmother, for a ſhare of her grand- 
ſon's eſtate, equally with his brother. And it was inſiſted on 
for her, that ſhe was in equal degree of conſanguinity, and 
_ equally intitled ; but the reporter ſays, ** All the court con- 
* trary, and there has been no ſuch uſage ſince the making 
* of the ſtatute.“ And I know of none ſince; though it is 
| . e ghty-three 
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three years ſince that ſtatute was made. The ſubſequent de- 


cree at the rolls was conformable to this; and therefore J 
ſhall not attempt to overthrow theſe determinations. And 
after a full diſcuſſion of the ſubject, the lord chancellor con- 
cludes, by ſaying, that ſince not only the reaſons are on this 
ſide the queſtion, but the determinations have been that way, 
and to overthrow them would tend to introduce incon- 


veniencies, as it might diſturb diſtributions already made, 
which is an argument of the greateſt weight in the Jaw I ſhall. 


determine this point in favour of the brother, to the 1. 
fon of the grandfather *. 


 WHEKRE the inteſtate leaves a grandmother ar and an aunt, 


te grandmother will be intitled in excluſion of the aunt ; 
and as to this, lord chief juſtice Holt ſaid, that as by the 


common law father and mother were nearer than brother and 


ſiſter, ſo grandfather and grandmother are nearer than uncle 


and aunt. And the grandmother ts the root of the kindred, 


whereas the aunt is only a branch*, So-in a cauſe in the 


court of Chancery, it was clearly agreed, that if one dies 
inteſtate, leaving a grandmother and uncles and aunts, the 
_ grandmother is intitled to the perſonal eſtate, in excluſion of 
the uncles and aunts f. — Where the next of kindred to the 
inteſtate were a grandfather by the father's ſide, and a grand- 
mother by the mother's, it was decreed, that they ſhall take 
in equal moieties, as being in equal degree; for though 
_ the grandfather by the father's fide may in ſome reſpects be 
more worthy of blood, yet in this reſpect dignity of blood is 
not material s; though it is in reſpect of the deſcent of lands, 
as we ſhall ſee in the enſuing chapter". —W here the inteſtate 
left two aunts, and a nephew, and a niece, children of a de- 
ceaſed brother, lord chancellor Hardwicke ordered the ſurplus 
to be divided into four parts equally amongſt them, they be- 
ing all in equal degree, and therefore the children do not take 
by repreſentation, but in their own right; but if the father of 


the nieces had been living, he would have taken the whole . 
* 4 Burn's Eccleſ. Law, 351. The f'# vodroffe and i ane, Prec- 


caſe of Evelyn v. Evelyn is now re- Cha. 527. 


ported by Mr. Ambler in his reports : 1 P. Will. 53. 
of 1790. D Pag. 87. 


* Blackborough and Davis, 1 Salk. + Durand and Plaue, 1 Alk. 
Hens 


38.351. 12 Mod. 623. 1 P. Will. 51. 455. 
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tellate are dead, {ume having left children, as it may be, | 
Tome a greater, others a leſs number ; thoſe children of 
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He RE, as was propoſed, we may obſerve, who thoſe 
perſons are that will be 1atitied to the inteſtate's perſonal 
eſtate, 8 to the ſtatutes of the 22 & 2g Car. II. 
and 1 Jac, II.] As in the firſt inſtance, where a man dies 
leaving a wite and children; the wife has a third, the 
children and the repreſentatives of deceaſed children the 
other two thirds *. 2. If there be no wife, the children, and 


| repreſentatives of a children, have the whole; and 


that in excluſion of all aſcendants and collaterals whatever, 
3. In caſe there be no child or repreſentative of any child, 


that is lineal deſcendant ; then the wife has always one half, 


whoever has the other half . 4. If there be no wife nor 


lineal deſcendant, then the inteltate's father, if living, has 


the whole". 5. If the father be dead, then the inteſtate's 


mother, brothers and ſiſters, and the children of the de- 


ceaſed brothers and ſiſters (if any), have the whole . 6. 


If there be no brother or ſiſter of the inteſtate, or child of 


a brother or ſiſter, then the mother has the whole ?. 7. 


Where the deceaſed leaveth neither wife nor child, nor re- 
preſentative of ſuch child, nor father, nor mother; but leaves 


brothers and ſiſters, and children of other brothers and 
liſters deceaſed ; the brothers and ſiſters, and the children 
ot the brothers and liſters deceaſed, have the whole, and the 


children of the brothers and ſiſters deceaſed take per tir pes, 


and not per capita; for the children of the decealed, being 
not equal it degree with their uncles and aunts, do take in 


this caſe, not in their own rights, but by way of repreſenta- 
tion of their parents deceaſed. As if there had been three 
brothers of the deceaſed, A, B. and C; and A had died, 


leaving three children, and B Icaving two; the diftributice 
muſt be one third to A's three children, anothe r third to 


B's two children, and the remaining third to C the {nrviv- 


ing brother. But if the three brothers had all been living, 
then the inteſlate's eſlate muſt have been divided into three 


equal portions, and diſtributed per capita, one to each, as has 


been ſaid concern: ing the inteſtate's children and grand- 
Where all the brothers and ſiſters of the in- 


& 8 0 Pag. 75» os; 
Fig. 74. P Pag- 7. 
Pag. 3-73 . 4 Pag. 71-73. 
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the brothers and ſiſters deeeaſed, take per capita each an 
equal ſhare, as has been obſerved before reſpecting the in- 
ie ſtate's grandchildren . 9. If a perſon die inteſtate, leav- 
ing neither wife nor child, nor repreſentative of ſuch child, 
nor father nor mother, nor brother nor ſiſter, but hath a 


grandſather or grandmother living; then the grandfather 
or grandmother has the whole perſonal eſtate, in excluſion 


of the inteſtate's uncles and aunts ; and if there be a grand. 


father on the father's ſide, and a grandmother on the mo- 
ther's ſide, the whole is divided between them; and ſo it 
is if there be a grandmother on the father's ſide, and a grand- 
father on the mother's ſide . 10. If a perſon die inteſtate, 
leaving neither wife nor child, nor repreſentative of ſuch 


child, nor father nor mother, nor brother nor ſiſter, nor 
grandfather ner grandmother, but leaving uncles and aunts, 


and brother's or ſiſter's children; thoſe uncles and aunts, 
whether on the father's ſide or mother's, will ſhare the in- 
teſtate's whole perſonal nn, together with his brother s and 


ſiſter's children *, 


Ir a perſon die inteſtate, leaving none of thoſe relations, 
the general rule by the ſtatute of diſtributions is, that his per- 


ſonal eſtate ſhall go to his next of kindred in equal degree; 
and thoſe may be the children of his uncles or aunts, and 
his brothers or ſiſters grandchildren, all of whom being in the 


fourth degree, will ſhare equally alike; and if there is but 


one perſon that can take, as being the only perſon who is 


the neareſt of kin, the ſtatute veſts the whole in that per- 


ſon «.—PFor further diſcovering the degrees of kindred, when 
none of thoſe that have been mentioned are to be found, We 
may obſerve the following table, which is laid down con- 


formable to what has been before mentioned reſpetting the 


mode in which tae difterent degrees of kindred are to be rec- 
koned. We may likewile obſerve, that where there are rela- 
tions, both by the lather's lide and mother's, in equal degree 


r pag. 72. | [death had perſonal property in ; 
« Pag. 80. Pf land, diſtribution is to be made ac- 
1 Ibid. cording to the law of that country of 


„ Pag. z. If a perſon be a ſub- which the owner was a ſubjcct; as 


of 


ir «& of another country and at his ſhewn 1 in Pag. 7, 37. 
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a nt Le Lo * 


_ bf Kindred, they ſhall ſhare equally alike ; for here there is no 
difference (though there is in reſpect of real eſtate, as will be 
ſeen in the enſuing chapter), whether the relations be by the fa. 
ther's ſide or by the mother's ; but thoſe who are neareſt of 
kin will be preferred, be it by either ſide”; and the half. 
blood will be equally entitled with thoſe of the whole blood, 
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Ir the inteſtate have no kindred, his real cſtate, which will 


be the ſubject of our enſuing chapter, will eſcheat to the 


King, or to the lord of the manor, or other perſon entitled 
tiere!o, by virtue of any grant from the Crown; for where 


no perſon can claim any property, there the King ſhall be 


entitled by his prerogative. As to perſonal eſtate, concern- 


ing which we have been treating; where a baſtard who has 


no kindred, being as the law terms him, nu!llzus filius, that is, 


the ſon of no one, or as he is ſometimes termed, filius prpult, 
that is, the ſon of the people (or any one elſe that has no kin- 
dre), dies inteſtate, and without wife or child, it hath formerly 


been held, that the ordinary might ſeize his goods, and dif- 
pole of them in pros ſus, or in pious uſes. But the uſual 


courle now is, for ſome one to procure letters patent or other 
authority from the King ; and then the ordinary of courſe 


grants adminiſtration to ſuch appointee of the Crown'. 
HENCE it may be perceived, that a baſtard is utterly in- 


capable of taking any real eſtate by deſcent, and that he can- 


not be heir to any one; neither can he be entuled to any 
ſhare in the diſtribution of an inteſtate's perſonal eſtate : when 
born he is capable of taking by deviſe, and the lawful iſſue of 
a baſtard is capable of inheriting or taking by deſcent or 
otherwiſe ſuch eſtate as the parent might die poſſeſſed of, but 
no perſon except his wife or lawful iſſue can claim any part 
ef his eſtate as kindred ; for he can have no collateral kin- 
dred, — Baſtards are children born out of wedlock, or be- 


fore matrimony ; but if a child be begotten while the parents 


are lingle, who afterwards marry, and thereby the child is 


born in lawful wedlock, he is no baſtard?, And children 
born fo long after the death of the huſband, that by the uſual. 
courſe of geſtation, they could not be begotten by bim, are 
baſtards, But this being a matter of ſome uncertainty, the 
law is not exact as to a few days*. So children born during 
wedlock may in ſome circumſtances be baſtords: as in caſe 
the huſbaad be out of the kingdom of England (or, as it 


is commonly phrated, without the four ſeas) for above nine 
months, fo that acceſs to his wife cannot be preſumed, her 
i{{1e, during that period, will be baſtards*. Eut generally 


during the coverture acceſs of the huſband is preſumed, un- 
les the contrary be provedb. In caſe of a d.vorce in the 


ſpiritual court a vincula matrimonii, or from the band of ma- 


x Black. Com. 2 V. 505. Doug. * Cro. Jac. 54 | 
Rel, 542. 2 Edit. one | | Co. Litt. 244. „ 
Co. Litt. 244, > 3 PF. Wul. 276. Stra. 925%. 
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trimony, all the iſſue born during the coverture are baſtards; 


for ſuch an abſolute annulling of the marriage can only take 


place where ſome cauſe is ſhewn, which made the mairiage 


unlawful from the beginning. 


Bes1DES what has been mentioned concerning baſtards, 
it ſhould be obſerved, that it mult be conſanguinity or rela- 
tionſhip by blood, and not affinity, a relationſhip by mar- 
riage, whereby perſons may be entitled as kindred to an 
inteſtate's eſlate; for as to ſuch as have married with any 
of the inteltate's family or relations who have died before him, 


no advantage can accrue to them by ſuch marriage: {or 


example, ſuppoſe A, was to die inteſtate, and the only iſſue he 


ever had were a ſow and a daughter, both of whom had mar- 


ried, and died before him, leaving a wife and buſband, who 
ſurvived him ; neither this wife nor huſband would have any 
part of A's real or perſonal eſtate, though the iſſue of his fon 
and daughter, with his wife (if ſuch were living), would have 
the whole ; but if none of them were living, the whole per- 


ſonal eſtate would go to his next of kindred in ſuch manner 
28 has been ſhewn, and the real eſtate to ſuch as are deſcribed 
in che enſuing chapter. And it A had died inteſtate without 


wife or child, and his only kindred had been a brother and 


ſiſter, both of whom had married and died before him, leaving 
a wife and huſband, who had ſurvived him; neither this 


wife nor huſband would be entitled to any part af A's eſtate; 


but in this caſe he would die without kindred, and his real: 


eſtate would eſcheat to the King, or lord of the manor, or 


other perſon who might be entitled thereto by virtue of any 


grant from the Crown, and his perſonal eſtate would veſt in 
the King, as we have lately hinted ; and thus it would be in 


reſpect to the huſhand of A's mother, and the huſþind or 


wife of any one that were his next of kin, and had CT | 


and died before him. But in caje his fon or Gaughier, bro. 
ther, ſiſter, or mother, or any other who were his next of kin, 


had e him, and died in ever fo ſhort a time after, then | 


the huſband or wife of him, or the that had ſurvived him, 
might be entitled ; that 1s, the huſband in right of the wife, 
and the wife in refpett of her huſband ; but neither of them 
as being of kin to A. The right of the diſtributive thare 
veſts immediately on the inteſtate's dea' h, as hath been men— 
troned®., Although by the ſtatute no diſtribution is to be 


made within a year; yet the {hare of the deceaſed perſon is 


an intereſt veſted and tran{miſhbic to is Ext Cutors Or adul- 
: nifirators, | | 


e Pag. 73. 
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CHA Pi; 43); 


Te Deſcent of real Efates, or Eſtates of Inſieri- 
tance. How the Law diſpoſes thereof to ihe 
Heir ; the Huſband of a aeceaſed Wife, and the 
Ilife of a deceaſed Huſband, _ 

SECTION THE FIRST. _ 5 
now THE LAW DISPOSES or ruE INHERIT- 
ANCE To THE HEIR. 


A LL freehold eſtates are called real eſtates, and may be 
| of inheritance or not of inheritance, as mentioned 
page 28, The principal freehold eſtates of inheritance are 
tee-limple, and fee-tail. There are allo eſtates of inherit- 
ance, Which deſcend according to the cultom of gavelkind, 
borough-englith, and the cuſtoms of manors, yet do not all 
come under the legal deſcription of freehold ; with thoſe lat- 
ter, as well as the former, an adminiſtrator, as ſuch, has no 
concern, except it be with the eſtate held pur auter vie (men- 
| tioned page go). To avoid confuſion, thoſe latter eſtates will 
be defined towards the end of this chapter. —Fee-ſimple is 
where a man hath lands, tenements, or hereditaments, (the 
latter of which comprehcnd not only all kinds of grounds, as 
arable or plowed ground, meadows, paſtures, woods, moors 
marſhes, and all kinds of houſes, edifices, or buildings, which 
are called corporeal hereditaments, but allo advowſons or 
rights of preſentation to churches, commons, ways, offices, 
dignities, penlions, annuities, and rents, which are called 
incorporeal hereditaments *); to hold to him and his heirs for 
ever, generally, abſolutely, and ſimply, without any particu- 
lar heirs being mentioned, but that being referred to his own 
pleaſure, or the diſpoſition of the law, in caſe he makes no diſ- 
poſition thereof himſelf, as he may to whom he thinks fit. 
And hence we may perceive, that this eſtate may couſiſt both 
of corporeal and incorporeal hereditaments, or either. But 
no per ſon can be properly ſuch an anceſtor, as that an inherit- 
1 ance in lands or tene ments can be derived from him, unleſs 
he hath had actual ſeiſin of ſuch lands, either by his own en- 
Il | try, or by the poſſeſſion of his own or his anceſtor's leflee for 
years, or by receiving rent from a leſſee of the freeiio!d ; or 
unleſs he hath had what is equivalent to corporal ſeiſin in he- 
reditaments that are incorporeal ; ſuch as the receipt of rent, 
a preſentation to the church in caſe of an advowſon, and the 
like b. And therefore all the caſes which will be hereafter 
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mentioned (reſpecting deſcent to the heir), are 2 the ſup- 
poſition that the deceaſed was the laſt perſon actually ſeiſed 
of the inheritance. For the law requires this notoriety of 
poſſeſſion, as evidence that the anceſtor had that property in 
himſelf which is to be tranſmitted to his heir ©, 


DESCENT, or hereditary ſucceſſion, is a title whereby a 
man, on the death of his anceſtor, acquires his eſtate by right 
of repreſentation, as his heir at law. An heir, therefore, is 
he upon whom the law caſts the eſtate immediately on the 
death of the anceſtor : and an eſtate ſo deſcending to the heir, 
is in law called the inheritance. The doctrine of deſcents, or 
law of inheritances in fee-ſimple, is a point of the higheſt im- 

ortance, and the principal object of the laws of real property 
in England. All the rules relating to purchaſes, whereby the 
legal courſe of deſcent is broken and altered, perpetually re- 
fer to this ſettled law of inheritance, as a datum, or firſt prin- 
ciple univerſally known, and upon which their ſubſequent li- 
mitations are to work. Thus a gift in tail, or to a man and 
the heirs of his body, is a limitation that cannot be perfectly 
underſtood without a previous knowledge of the law of de- 
| ſcents in fee- ſimple. It may be perceived, that this is an eſ- 
tate confined in its deſcent, to ſuch heirs only of the donee as 
have ſprung, or ſhall ſpring from his body; but who thoſe 
heirs are, whether all his children both male and female, or 
the male only, and (among the males) whether the eldeſt, 
younge, or other ſon alone, or all the {ons together, ſhall be 
his heir: this is a point, that we muſt reſult back to the ſtand- 
ing law of deſcents, in fee-ſimple to be informed of “. 
Concerning fee-tail, more will be ſaid in the two ſubſequent 
ſections. A brief deſcription thereof, ſee in p. 115. — In order 
to obtain a right conception of the law of deſcents in fee- 
| ſimple, which will now be treated on alone, it will be neceſſa- 
ry to obſerve the following rules: EE 


TRE firſt rule is, that inheritances ſhall lineally deſcend 
do the iſſue of the perſon laſt actually ſciſed, in 1nfimtum, or for 
ever; but ſhall never lincally aſcend. When therefore a per- 
ſon dies fo feiſ:d, the inheritance firſt goes to his iſſue : as if 


there be A, B, and C, grandfather, father, and fon: and B | i 
the father purchaſes land and dies; his fon C ſhall ſucceed 1? 
him as heir, and not A the grandfather; to whom the land 1 


ſhall never aſcend, but hall rather eſcheat to the lord ©, 
IE ſecond rule is, that the male iſſue ſhall be admitted 
before the female. Thus ſons ſhall be admitted before daugh- 


lack. Com. 2 V. 29. id. 201. 4 Littleton, ſcct. 3. 
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ters. As if A hath two ſons, C and D, and two daughters, | 


E and F, and dies; firſt C, and (in caſe of his death without n 
; iſſue) then D, ſhall be admitted to the ſucceſſion in preference By 
to both the daughters, | | 


TE third rule is, that where there are two or more males 
in equal degree, the eldeſt only ſhall inherit; but the females 
all together. As if a man hath two ſons, A and B, and two 
daughters, C and D, and dies; A his eldeſt ſon ſhall alone 
ſuccecd to his eſtate, in excluſion of B the ſecond ſon and 
both the daughters; but if both the ſons die without iſſue be- 
fore the father, the daughters C and D ſhall both inherit the 
eſtate as co-parceners®, rakes 1 rs | 


THe fourth rule is, that the lineal deſcendants, in infinitum, 
of any perſon deceaſed, ſhall repreſent their anceſtor; that is, 
ſhall ſtand in the ſame place as the perſon himſelf would have 
done had he been living. Thus the child, grandchild, or 

greatgrandchild (either male or female) of the eldeſt ſon, 

 lucceeds before the younger ſon, and ſo in infinitum". And 
theſe repreſentatives ſhall take neither more nor leſs, but juſt 
ſo much as their principals would have done. As if there be 
two liſters, A and B, and A dies leaving ſix daughters, and 
then J. S. the father of the two ſiſters dies without other iſſue; 
theſe {ix daughters ſhall take among them exactly the ſame 
as their mother A wou'd have done, had ſhe been living ; 
that is, a moiety, or one half of the lands of J. S. in copar- 
cenary : ſo that upon partition made, if the land be divided 
into twelve parts, B the ſurviving ſiſter ſhall have ſix thereof, 
and her fix nieces the daughters of A one apiece, 


ITuis taking by repreſentation is called ſucceſſion in ſlirpes, 
according to the roots; ſince all the branches inherit the 
ſame ſhare that their root, whom they repreſent, would have 
done. For example, ſuppoſe the next heirs of Titius be ſix 
nieces, three by one lifter, two by another, and one by a 
third; his inheritance by the law of England will be di- 
vided into three parts, and diſtrihuted ter /irrpes, thus; one 
third to the three children who repreſent one fifter, another 

' Hale's Hiſtory of the Common » Hale, 236, 237. Black. 2 V. 216. 
Law, 235. Black. Com. 2 V. 213. i Black, 2 V. 217. | | 
e Hale, 23% Black, 2 V.214, 7 0 

e . third 
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third to the two who repreſent the ſecond, and the remain- 
ing third to the one chi'd, who is the ſole repreſentative of 
her mother*. This mode of repreſentation is a neceſſary 
conſequence of the double preference given by our law, firſt 
to the male iſſue, and next to the firſt born among the males!, 


The iſſue of the eldeſt ſon excludes all other pretenders, as 


the ſon himſelf (if living) would have done; but the iſſue 


of two daughters divide the inheritance between them, pro- 


_ vided their mothers, if living, would have done the ſame “. 
Among thele ſeveral iſſues, or repreſentatives of the re- 
ſpective roots, the ſame preference to wales, and the ſame 
right of primogeniture, or firſt birth obtain, as would have 

obtained at full among the roots themſelves, the ſons or 
daughters of the deceaſed. As if a man hath two ſons, A 
and B, and A dies, leaving two ſons, and then the graud— 
father dies; now the eldeſt fon of A {hall ſucceed to the 
whole of his grandfather's eſtate: and if A had left only two 


daughters, they ſhould have ſuccceded alſo to equal moieties, 


or halves of the whole, in excluſion of B and bis iſſues, But 
if a man hath only three daughters, C, D, and E; and C 
dies leaving two ſons, D leaving two daughters, and E 
leaving a daughter and a ſon, who is younger than his ſiſter: 


here, when the grandfather dies, the eldeſt ſon of C hall ſuc- 


ceed to one third, in excluſion of the younger; the two 
daughters of D to another third in partnerſhip ; and the ſon 
of E to the remaining third, in excluſion of his eldeſt ſiſter. 
And the ſame right of repreſentation, guided and reſtrained 
by the ſame rules of deſcent, prevails downward in in- 

e „„ | | 


Tx fifth rule is, that on failure of lineal deſcendants, or 
iſſue of the perſon laſt ſeiſed, the inheritance ſhall deſcend to 
the blood of the firit purchaſor, ſubject to the three preced- 
ing rules. Thus, it G. S. purchaſes land, and it deſcends to 
IJ his ſon, and] dies ſeiſed thereof without iſſue, whoever 
ſucceeds to this inheritance mult be of the blood of G. S. the 
firſt purchaſor of this family“. The firſt purchaſor is he 
who firſt acquired che eſtate to his family, whether the ſame 
was transferred to him by ſale, or by gift, or by any other 


method except only that of delcent?. This is the principle 


Black. com. 2 V. „ u Black. 2 Vol. 218, 219. 


* id; 218 . © ale, 217. 220. Black. 2 V. 220. 


= Hale, B, C. L. 237, 238. Black. ? Black, 2 V. 220. 
2 V. 218. e 1 8 
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upon which the law of collateral inheritances depends; that 
upon failure of iſſue in the laſt proprietor, the eſtate ſhall 
deſcend to the blood of the firſt purchaſor a; or, that it ſhall 


reſult back to the heirs of the body of that anceſtor, from 


whom it either really has, or is ſuppoſed by fiction of law to 


have originally deſcended. As if A dies without iſſue, his 
eſtate ſhall deſcend to C his brother, who is lineally deſcend. 
ed from D his next immediate anceſtor or father. On fai- 
lure of brethren or filters, and their iſſue, it ſhall deſcend to 

the uncle of A, the lineal deſcendant of his grandfather, and 
lo on in mfinitum”, | 1 50 | 


HRE we muſt obſerve, that the lineal anceſtors, though 
(according to the firſt rule) incapable themſelves of ſucceed- 
ing to the eſtate, becauſe it is ſuppoſed to have already paſſed 
them, are yet the common ſtocks from which the next ſuc- 


ceſſor muſt ſpring. And therefore the father, or other lineal 
anceſtor, is himſelf ſaid to be the heir, though long ſince dead, 
as being repreſented by the perſons of his iſſue; who are held 


to ſucceed not in their own rights, as brethren, uncles, &c. 
but in right of repreſentation, as the offspring of the father, 
grandfather, &c. of the deceaſed. But though the common 


anceſtor be thus the root of the inheritance, yet with us it is 


not neceſſary to name him in making out the pedigree or de- 


ſcent. For the deſcent between two brothers 1s held to be | 


an immediate deſcent ; and therefore title may be made by 


one brother or his repreſentatives to or through another, 


without mentioning their common father, If G hath two 
ſons, ] and F, F may claim as heir to J, without naming 
their father G, and ſo the ſon of F may claim as couſin and 
heir to M the ſon of J, without naming the grandfather, viz. 


as ſon of F, who was the brother of J, who was the father 


of M. But though the common anceſtors are not named in 
deducing the pedigree, 


fountains of inheritable blood; and therefore, in order to 


aſcertain the collateral heir of J, it is in the firſt place ne- 
ceſſary to recur to his anceſtors in the firſt degree, and if 
they have left any other iſſue beſides J, that iſſue will be his 


heir. On default of ſuch, we muſt aſcend one ſtep higher 
to the anceſtors in the ſecond degree, and then to thoſe in 


Hale, H. C. L. 242, 243. Black, * Black, 2 V. 225. 
Com. 2 V. 223. N | | _ 


"th 


et the law ſtill reſpects them as the 
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the third and fourth, and ſo upward in infinitum, till ſome 
anceſtor be found, who have other iſſue deſcending trom 
them belides the deceaſed, in a parallel or collateral line. 
From theſe anceſtors the heir of ] mutt derive his deſcent ; 
and in ſuch derivation the ſame rules muſt be oblerved with 
regard to ſex, primogeniture, and repreſentation, that have 
before been laid down with regard to lineal deſcent from the 
perion of the laſt proprietor *, | 


HRE again we mult obſerve, in reſpect to collateral inhe- 
Titances, that the heir need not be the neareſt kinſman ab- 
ſolutely, but only ſub mode; that is, he mult be the neareſt 
kinſman of the whole blood; for if there be a much nearer 
kinſman of the half blood, a diſtant kinſman of the whole 
blood ſhall be admitted, and the other entirely excluded ©, 


A KINSMAN of the whole blood is he that is derived, not | 


only from the ſame anceſtor, but from the ſame couple of 
_ anceſtors. As if the blood of J. S. was compoſed of thole 
of G. S. his father, and L. B. his mother, therefore his 
brother F, being deſcended from both the ſame parents, 
| hath entirely the ſame blood with J. S. or he is hs bro- 
ther of the whole blood. But if after the death of G. 8. 
L. B. the mother mairies a ſecond huſband L. G and hath 
_ iſſue by him; the blood of this iifue, being com ounde of 
the blood of L. B. (it is true) on the one part, but that of 
L. G. inſtead of G. S. on the other part, it hath therefore only 
half the ſame ingredients with thai. of J. S.: ſo that he is only 
his brother of the half blood, and for that reaſon they ſhall 
never inherit to each other. So alſo, if the father has two ſons, 


A and B, by different ventures or wives; now theſe two bre- 


thren are not brethren of the whole blood, and therefore {hall 


never inherit to each other, but the eſtate thall rather eſcheat to 


the lord“. Nay even if the father dies, and his lands deſcend 


to his eldeſt fon A, who enters thereon, aud dies ſeiſed without 


iſſue, fill B ſhall not be heir to this eſtate, becauſe he is only 
on the hall blood to A, the perion laſt feifed ; but, had A 
died without entry, then B might have inherited; not as 


heir to A his half-brother, but as heir to their common father, 


who was the perſon laſt actually ſciſed *. 


Black. Com. 2 V. 226. Hale, H. C. L. 238. Black. 2 V. 
t hid. 227. RR 27. e 
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In collateral inheritances the male ſtocks ſhall be 


re. 
ferred to the female (that is, kindred derived from the blood han 
of the male anceſtors ſhall be admitted before thoſe from the of t 
blood of the female *) unleſs where the lands have, in fact, acc 
deſcended from a female “. Thus the relations on the father's bee 


ſide are admitted in inſinitum, before thoſe on the mother's 
ſide are admitted at all; and the relations of the father's ta- 
ther, before thoſe of the father's mother, and ſo on *. Yet 
whenever the lands have notoriouſly deſcended to a man from 
his mother's ſide, this rule is totally reverſed, and no rela- 
| tion of his by his father's ſide, as ſuch, can ever be admitted 
| to them; becauſe he cannot poſſibly be of the blood of the 
| | firſt purchaſor. And fo, e converſo, if the lands deſcended 
from the father's ſide, no relation of the mother, as ſuch, 
ſhall ever inherit. So alſo if they in fact deſcended to J. S. 
from his father's mother C. K; here not only the blood of 
L. B. his mother, but alſo of G. S. his father's father, is per- 
petually excluded. And, in like manner, if they be known 
to have deſcended from F. H. the mother of C. K. the line not 
only of L. B. and of G. S. but alſo of L. K. the father of C, is 
excluded * Whereas when the fide from which they de- 
ſcended is forgotten, or never known (as in the cafe of an 
eſtate newly purchaſed to be holden ut feudum antiquum 
8 or as a feud of indefinite antiquity ; as all the eſtates held 
1 in fee-ſimple throughout the kingdom are held ®), the right 
W of inheritance runs up all the father's fide, with a pre- 
W ference to the male ſtocks in every inftance; and if it finds no 
1 bhbeirs there, it then, and then only, reſorts to the mother's 
1 | | {ide, leaving no place untried, in order to find heirs that _ 
may, by poſſibility, be derived from the original purchaſor. 
The greateſt probability of finding ſuch was among thoſe 
deſcended from the male anceſtors ; but upon failure of iſſue 
there, they may poſſibly be found among thoſe derived from 
the females ©, FF iv es et ena | ds 


FROM what has been here ſaid, the reader may form an 
idea of the law of deſcents in fee-ſimple; and for a more full 
and perſpicuous view thereof, we ſhall refer to the learned 
authors here cited, eſpecially to the commentaries of judge 
Blackſtone ; where it need not be ſaid this ſubject is amply 
Hale. H. C. L. 241. Black. Com. Black. 2 V. 236, 
9 V. 234. | | d Toid. 222. 


Black. 2 V. 234. | © Ibid, 236. 
Hale, 242. Black, 2 V. 333. b 


treated 
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treated on, as it is well known, by the book being in the 
hands of moſt of the profeſſion of the law, as well as of many 
of the nobility and gentry throughout the kingdom ; on which 
account, and for its repute and authenticity, it has hitherto 
been frequently cited inſtead ofother authors, | 


As to the heir, he is much favoured by the law; as not 


being liable to pay any ſimple contract debts due from the 
_ deceaſed, not even if the eſtate was purchaſed with the 
money for which the {imple contract debts are due. And 
in caſe the eſtate is mortgaged, if the deceaſed have left 
enough perſonal eſtate to diſcharge all his debts, the real 
eſtate muſt be redeemed for the benefit of the heir*. But 


where the deceaſed has not left a ſufficiency of perfonal 


eſtate to diſcharge all his debts, the real eſtate will be liable 


o anſwer thoſe due by bonds and ſpecial contracts, whereby 
he hath bound himſelf and his heirs; and this eſtate de- 


ſcending from the deceaſed anceltor, who hath thus bound 


himſelf and heirs, will be real a/zts, or af/ets by deſcent, 


mentioned in a former chapter f. And where the real eſtate 


is given to any perſon. By the ſtatute of the 3 W. & M. c. 
14. it is enacted, that all wills and teſtaments, limitations, diſ- 
poſitions, or appointments, of or concerning any manors, meſ- 


ſuages, lands, tenements, or hereditaments; or of any rent, 
profit, term, or charge, out of the ſame, whereof any perſon 


at the time of his deceaſe ſhall be ſeiſed in fee-ſimple, in poſ- 


ſeſſion, reverſion, or remainder, or hath power to diſpoſe of 
the ſame by his laſt will and teſtament ; ſhall be deemed and 
taken to be fraudulent, and abſolutely void and of none effect, 
again{t ſuch perſons, their heirs, ſucceſſors, executors, admi- 
niſtrators, and aſſigns, to whom the deceaſed ſhall, by bonds 


or other ſpecialties, have bound himſelf and his heirs: and 


all ſuch creditors may have and maintain actions of debt 
upon their bonds and ſpecialties, againſt the heir at law of 
the obligor and ſuch deviſee jointly, Yet it is provided, 
that, where there ſhall be any limitation or appointment, 


_ deviſe or diſpoſition, of or concerning any manors, meſ- 

ſuages, lands, tenements, or hereditaments, for the raiſing 
or payment of any real or jult debts; or any portions or 
ſums of money for any child or children of any perſon, other 
than the heir at law, according to any marriage contract or 


agreement in writing, bona fide made before ſuch marriage, 


the ſarae ſhall be in full force; and the ſame manors, meſ- 


4 Black. Com. 3 V. 430- when liable to anſwer debts or le- 
* Mentioned in Page 54. gacics, will be treated on in a 1ub- 
Page 45. — Aﬀets by deſcent, tequeut part of our work, 

| | ſuages, 


of the 
ſaving that the lands, tenements, and hereditaments bona fe 
aliened before the action brought, ſhall not be liable to ſuch 
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ſuages, lands, tenements, and hereditaments, ſhall be holden 
and enjoyed by every ſuch perſon, his heirs, executors, ad- 
miniſtrators, and aſſigns, for whom the ſaid limitation, ap- 
pointment, deviſe, or diſpoſition was made, and by his truſtee 


or truſtees, their heirs, executors, adminiſtrators, and aſſigns, 


for ſuch eſtate or intereſt as {hall- be limited or appointed, de. 
viſed, or diſpoſed, until ſuch debt or portion ſhall be raiſed and 
paid s. And where any heir at law ſhall be liable to pay the 
debt of his anceſtor, in regard of any lands, tenements, or he- 
reditaments deſcending to him, and ſhall ſell, alien, or make 


over the ſame, before any action brought or proceſs ſued out 


againſt him; it is enacted, that ſuch heir at law ſhall be an- 
ſwerable for ſuch debt, in an action of debt, to the value of 
the land ſo by him ſold, aliened, or made over ; in which caſe 
all creditors ſhall be preferred, as in actions againſt executors 
and adminiſtrators, and ſuch execution ſhall be taken out 
upon om judgment ſo obtained againſt ſuch heir, to the value 

aid land, as if the ſame were his own proper debt; 


execution. 


SECTION THE SECON p. 


now rn LAW DISPOSES or a WIFF's REAL 


ESTATE; or THE LAW coxctRNinG 4 TE- 


NANCY By Tue CURTESY or ENGLAND. 


: HERE a man taketh a wife ſe:{cd of an eſtate in fee- 
ſimple, or fee-tail, and hath iſſue by her; although 
the iſſue aſterward die or live, the huſband ſhall hold the land 
during his life, as tenant by the curteſy of England*. To 


make a tenancy by the curteſy, the{e*four requiiites are neceſ- 


fary ; marriage, ſeiſin of the wife, iſſue, and death of the wife, 
1. The marriage mult be canonical and legal. 2. The 


ſeiſin of the wife, which mult be an actual ſeiſin or poſſeſſion 


of the lands; not a bare right to poſſeſs, which is a ſeiſin in 
law, but an actual poſſeſſion, which is a ſeiſin in deed : there- 


fore a man ſhall not be tenant by the curteſy of a remainder 


or reverſion®, But entry is not always neceilary to give 
ſeiſin in decd ; for it the land is in leaſe for years, curteſy 
may be without entry or even receipt of rent, the. polle!- 
ſion of the leſſee for years being deemed the poſſellion of 


8s A deviſe for payment of debts further mention is made concerning 


muſt provide for it in a practicable fraudulent deviſes, 
manner, otherwiſe it will be within u Co. Litt. 29, 


' 


the meaning of this act; as ſhewn in b Black, Com. 2 V. 127, 
a ſubſequent part of our work, where 1 8 5 


huſband | 


_— 2 — 
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huſband and wife. And of ſome hereditaments a man may 
be tenant by the curteſy, though there have been no actual 
ſeiſin of the wife; as in the caſe of an advowſon, where 
the church has not become void in the lifetime of the wife; 
which a man may hold by curteſy, becauſe it is impoſſible 
to have had actual ſeiſin of it, and impotentia excuſat legem *, 
or impotency excuſeth the law. And though, in ſtrictneſs 
of law, there cannot be curteſy of truſts; yet the courts of 


equity have allowed curteſy both of truſts and other in- 
tereſts, which, though in law mere rights and titles, are 


_ deemed eſtates in equity. However, a wife, in point of be- 
nefit, may have a truſt of inheritance which may be ſo de- 
clared as to prevent curteſy; as by directing the profits 
during the wife's life to be paid to her ſeparate uſe *®. —If the 
wife be an idiot, the huſband ſhall not be tenant by the cur- 
teſy of her lands ; for the king, by prerogative, is intitled to 


them, the inſtant ſhe herſelf has any title .—3. The iſſue 


muſt be born alive. Some have had a notion that it muſt be 
heard to cry; but that is a miſlake®; crying indeed 1s the 
ſtrongeſt evidence of its being born alive, but it is not the 

only evidence®. The iſſue mult alſo be born during the life 
ok the mother; for, if the mother dies in labour, and the 


Cæſarean operation is performed, the huſband, in this caſe, 


ſhall not be tenant by the curteſy: becauſe, at the inſtant of 


the mother's death, he was clearly not intitled, as having had 


no iſſue born, but the land deſcended to the child, while he was 
yet in his mother's womb: and the eſtate, being once ſo veſt- 
ed, ſhall not afterwards be taken from him i. "The iſſue that 
muſt be ſo born alive, as has been obſerved, mult alſo be capa- 


ble of inheriting the mother's eſtate*. Wherefore, if a woman 


be tenant in tail male, and hath only a daughter born, the huſ- 


band is not thereby intitled to be tenant by the er be- 


cauſe ſuch iſſue female can never inherit the ellate in tail male, 


and if a woman be delivered of a monſter, which hath not 


human ſhape, he is not capable of inheriting ; yet, if he hath 


human ſhape, though deformed in body, he is capable \, The 


time when the iſſue was born is immaterial, provided it is 
born during the coverture; for whether it be born before or 
after the wife's ſeiſin of the lands, whether it be living or 
dead at the time of the ſeiſin, or at the time of the wife's de- 
ceaſe, the huſband ſhall be tenant by the curteſy *. —4. By the 
death of the wife (after iſſue had as before obſerved) the huf- 


e Co. Litt. 29. Note 3. 13 Edit. h 8 Co. Rep. 34. 
"Black. Com, 2 V. 147. Co. Litt. 29 

* Co, Litt. 29. Note 6, 13 Edit, * Black. Com. 2 V. 128. 
Black. Com, 2 V. 127. b s Lit, , 


5 Bl.. he = hq, 


band 
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band becomes tenant by the curteſy, and not before v. Yet 
by the birth of a child, he becomes tenant by the curteſy ini- 
tate, and may do many acts to charge the lands, but his 
eſtate is not con/ummate till the death of the wife“. | 
By becoming tenant by the curteſy, the huſband is in- 
titled to hold the eſtate during his life, and immediately after 
his death the ſame mult inevitably go to the heir, whether he 
be a child or diſtant relation of the wife: and this the huſband, 


as being only tenant by the curteſy, can in no wile prevent 


for he cannot alien this eſtate for any longer term than his 


own life: wherefore, and for that it may ſo happen, the huf.. 


band on the death of the Wife, may have no further benefit from 
the eſtate, of which during his wite's life he hath been intutled 


to the rents and profits; a tenancy by the curteſy ſeldom hap- 
pens, where the wife is ſeiſed in fee- ſimple at any time during 


her coverture; for although ſhe cannot deviſe this eſtate by will 
as being reſtrained by the ſtatute of g4 & 35 Hen. VIII. c. 5. 
neither will the law permit her to convey it to her huſband or 
any other perſon whatcver. For all deeds executed and acts 
done by her during her coverture, are void; except it be a fine, 


or like matter of record, in which caſe ſhe mult be ſolely and 


fecretly examined, to learn if her act be voluntary?. Yet by a 


fine, in which the and her huſband muſt join, the eſtate may 


be conveyed and aſſured to any perſon or perſons, for ſuch 
uſes and purpoſes as the huſband and wife ſhall think fit. So 
likewiſe may ſuch eſtate whereof the wife is ſeiſed in fee-tail 


general, if there is no remainder or reverſion expeCtant thereon, 
tor barring of which a recovery muſt be ſuſfered as ſhewn in 


the appendix to this work, See, Recovery in the index. 5 
SECTION THE THIRD. 


now Tit LAW DISPOSESor ax HUSBAND's 


REAL ESTATE; ox Thx LAW coxncCERNING 
A TENANCY ix DOWER. DE 


2 AE wife is entitled by law to be endowed of one third 


part of all ſuch lands and tenements, of which her huſ- 


| band was ſeiſed in fee. ſimple or fee-tail, at any time during 


the coverture or marriage; to hold the fame during the term 
of her natural life 2. But that ſhe m'ght be intitled thereto, 


„ Co. Litt. 30. and a truſtee's, the wife will be ex- 
Black. Com. 2 V. 128. cluded; as fee p. 98, 99, And the. 
T bid. 1 V. 444. wite cannot be entitled to dower out 


1 Co. Litt. 31. The hutband being of an eſtate, which at the time of her 
legally ſeiſed in fee-fimple or fee-tail, marriage was fabje& to a mortgage 


during the coverture, entities the wife in fee. Co, Litt. 208. Note 1. 13 
to dower, but if he before marriage Edit. Nor againſt a purchaſer of the 


puts the legal eſtate out of him, or at- inheritance, who has got an aſſign- 
ter marriage purchaſes an eſtate and ment of a term created previous to 
takes a conveyance in his own name ber right ef dower, Amb. Rep. 6. 


who dies cvitbout WII IL or TRSTAUENT. 97 


ſhe muſt be the wife of the party at the time of his deceaſe; 
for if ſhe be divorced a viuculo matrimontz, that is, from the 
band of matrimony, ſhe ſhall not be endowed; for ub: nullum 
matrimonium ibi nulla dos, that is, where there is no mar- 
riage there is no dower, But a divorce a menſa et toro, or 
from bed and board only, doth not deltroy the dower ; not 
even if it is for adultery itſelf, by the common law. But by 
the ſtatute 13 Edw. I. c. 34. if a woman elopes from her 
huſband, and lives with an adultercr, ſhe ſhall loſe her dower; 
unleſs her huſband be voluntarily reconciled to her. And 
the widows of traitors, or perſons attainted of treaſon, are 
barred of their dower (except in the caſe of certain modern 
treaſons relating to the coin*); but not the widows of felons“. 


An alien (one born out of the King's allegiance) cannot be 


| endowed, unleſs ſhe be queen conſort; for no alien is capable 


of holding lands. And that the wife may be endowed, ſhe | 


mult be above nine years old at her huſband's death, otherwiſe 
ſhe ſhall not be endowed a. )) £ 


Tux wife being entitled by law to be endowed of one- 
third part of all ſuch lands and tenements of which her hul- 
band was ſeiſed in fee-ſimple or fee-tail, at any time during 

the coverture or marriage, ſhall hold ſuch one-third part during 


the term of her natural life; and that whether ſhe hath iſſue 
by her huſband or not“, provided any iſſue which ſhe might 


have had, might by poſſibility have been heir. Therefore, 
if a man ſeiſed in fee-ſimple hath a ſon by his firſt wife, 
and after marries a ſecond wife, ſhe ſhall be endowed of his 


lands; for her iſſue might by poſſibility have been heir 


on the-death of the fon by the former wife. But, if there 


be a donee in ſpecial tail, who holds lands to him and the 


| heirs of his body begotten on Jane his wife: though Jane may 
be endowed of thoſe lands, yet if Jane dies, and he marries 
a ſecond wife, that ſecond wife ſhall never be endowed of 
the lands entailed; for no iſſue that ſhe could have, could 


by any poſſibility inherit them“. A ſeiſin in law (that is, 


a right to poſſeſs) of the huſband, will be as effectual as a ſei- 

fin in deed, which is an actual poſſeſſion Y in order to render 

the wife dowable ; for it is not in the wife's power to bring 

the huſband's title to an actual ſeiſin*, Yet the ſeiſin of 

the huſband for a tranſitory inſtant only, when the ſame act 

which gives him the eſtate conveys it alſo out of bim again 
r Co. Litt. 32. 


bid. 
Stat. 5 Eliz. c. r. 18 Eliz. c. 1 * Black. Com, 2 V. 131. 
* Black, Com. 2 V. 134. y Thid. 127. | 
u Co. Jitt. 31; 5 2 
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(as where by a fine land is granted to a man, and he imme- 
diately renders it back by the ſame fine), ſuch a ſeiſin will not 
entitle the wife to dower *: for the land was merely in tranſ- 
itu, and never reſted in the huſband. But if the land abides 
in him for a ſingle moment, it ſeems that the wife {hall be 
endowed hereof This doctrine was extended very far by a 


jury in Wales, where the father and ſon were both hanged 


in one cart, but the ſon was ſuppoſed to have furvived the 


father, by appearing to ſtruggle longeſt ; whereby he became 


ſeiſed of an eſtate by ſurvivorthip, in conſequence of which 
ſeiſin his widow had a verdict for her dower d. A widow 
may be endowed of all her huſband's lands, tenements, and 
hereditaments, corporeal or incorporeal, under the reſtric- 
tions before mentioned, unlefs there be ſome ſpecial reaſon to 


the contrary. Thus, a woman ſhall not be endowed of a 
caſtle built for defence of the realm, becauſe it ought not to 
be divided. But of a caftle that is only for the private uſe 
and habitation of the owner, a woman ſhall be endowed <. 


So a woman {hall not be endowed of a common without ſtint; 
for as the heir would then have one portion of this common, 
and the widow the other, and both without ſtint, the com- 
mon would be doubly ſtocked. But a woman ſhall be endow- 


ed of a common certain; and ſo of other incorporeal heredi- 


taments; as rent, rent-ſervice, rent-charge, and rent-ſeck *, 


mentioned in this and a former chapter *.——T hough curteſy 
out of a truſt is allowed, as was mentioned in the former part 
of the foregoing ſection; yet dower has been refuſed there - 


out; a partiality not ealy to be reconciled with reaſon, 


however ſettled by che current of authorities f——Where _ 
dower is allowable, it matters not though the huſband alien 


or ſell the lands during the coverture ; for he aliens them 


able to dower ®, of which the wife cannot be barred but by 

a fine, or like matter of record, to which ſhe muſt be privy, 

and privately examined: wherefore, and for ſaving the ex- 
pence of a fine, it is common, where the eſtate is but of ſmall 


value, for the huſband,” when he conveys it, to bind himſelf _ 
by a bond, to fave harmleſs and keep indemnified the pur- 


chaſer, againſt any claim that might afterwards be made for 


or in refpe&t of dower, Yet as there is no method of effec- 


tually barring the wife but by a fine, or like matter of re- 


cord, the bond can be but of little uſe if the obligor ſhould die 


inſolvent ; ſo that it behoves the purchaſor, in caſe he takes 


* Co. Lit, 31. = 3 : 
1 g 24. 85. 
? Black, Com. 2 V. 122, f Co. Liu. 29. Note 6. 13 Edit. 
> Co. Litt, 31. | = Ibid. 32. e F 
d Lid. 32 | | a ä 


2 bond 
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a bond inſtead of having a fine paſſed, to look well to the 


probability of the obligor's dying ſolvent, and leaving a 
ſufficiency to diſcharge the bond, in caſe dower ſhould be 
demanded. | PE ET Oe 


Bur it now ſeldom happens that the wife has any claim to 


dower; for not only upon moſt preconcerted marriages, 
where a ſettlement is made purſuant to the ſtatute of 27 Hen. 


VIII. c. 10. and thereby ſhe is barred by a jointure 


made to her in lieu thereof, but when a man purchaſes an 
_ eſtate in fee- ſimple, it is uſual for him, in order to prevent 

his wife having any claim of dower therefrom, and to fave the 
expence of a fine in caſe he ſhould fell it, to take the con- 
veyance in his own name and the name of another perſon as 
truſtee ; as for example, ſuppoſe A. B. to be the grantor, 
C. D. the grantce who purchaſes this eſtate, and E. F. a 
friend of C. D. the grantee. Now, in conſideration of the 
ſum agreed for by C. D. to be given to A. B. for this eſtate, 
and in conſideration of 5s. a-piece paid by the ſaid C. D. 


and E. F. the ſaid A. B. ſells and aliens this eſtate to C. D. 
and E. F. TO HOLD, unto the ſaid C. D. and E. F. 


and their heirs, to the uſe of the ſaid C. D. and E. F. and 


the heirs of the ſaid E. F. In truſt nevertheleſs, as to the 


eſtate and intereſt of the ſaid E. F. and his heirs, to the only 
proper uſe and behoof of the ſaid C. D. his heirs and aſſigns 
for ever, and to and for no other uſe, truſt, intent, or pur- 
| pole whatſoever. So by this means the wife of C. D. will 


have no claim or title to dower from the eſtate; and C. D. 
5 my ſell and ſaſely convey the ſame to a purchaſer without 


ſs ing a fine to bar his wife of dower. So if a huſband be- 


fore marriage conveys his eſtate to truſtees and their heirs, 


whereby he puts the legal eſtate out of him, the wife after 
his death ſhall not be endowed. N „„ 


HERE we may obſcrve what has been mentioned concerning 


the deſcent of eſtates held in fee- ſimple, and how the law dif- 
poſes thereof, and of thoſe held in fee-tail, that this is conſiflent 
- with the general law of the land. But particular counties, cities, 


towns, manors, and lordſhips, being indulged wien the pri- 
vilege of abiding by their own cuſtoms ; which privilege is 


confirmed to them by ſeveral acts of parliament; thoſe cuſtoms 
prevail in contradiſtinction to the reſt of the nation at large“. 
Of thoſe cuſtoms is the Cuſtom of gavel kind, chieily ſubli{t- 


> Black, Com. 1 V. 4. 
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ing in Kent, though it is to be found in other parts of the 
kingdom i, By this cuſtom, not only the eHdeſt ſon of the fa- 
ther {hall ſucceed to his inheritance, but all the ſons alike*. 
And though the anceſtor may be attained and hanged, yet 
the heir ſhall ſucceed to his eſtate without any eſcheat to the 
lord. And by this cuſtom the hufband thall be tenant 
by the curteſy without having any iſſue ; yet curteſy by 


the cuſtom of gavel kind, is ſubject to ſeveral 1 


for it is only a moiety of the wite's land, and it ceaſeth if the 
huſhand marries again n. - By the. ſtatute 31 Hen. VIII. c. 3. 
a great part of Kent is made deſcendable to the eldeſt fon, 


according to the courſe of the common law; as by means of 


that cuſtom drivers ancient and great families, after a few 
deſcents, came to very little or nothing . And there are ſix 
other ſtatutes for diſgavelling particular lands in Kent, be- 
ſides the 31 Hen. VIII. though that is the only ſtatute in 
print. 'I hoſe are mentioned in Mr. Robinſon's book on 
gavel kind f. Another of thoſe cuſtoms is the cuſtom that 
prevails in divers ancient boroughs, and therefore called bo- 


rough engliſh, whereby the youngeſt ſon fhall inherit the 


eſtate in preference to his elder brothers 2. And there is a 


cuſtom in other borovghs that a widow ſhall be entitled for her 


dower to all her huſband's lands; whereas by the common law 


he ſhall be endowed of one-third part only *, Likewiſe there 


are ſpecial and particular cuſtoms of manors, of which every 
one has more or leſs, and which bind all the copy-hold and 
cuſtomary tenants that hold of the ſaid manors*. Some copy- 
holders are for lives, one, two, or three ſucceflively ; and 


ſome inheritances from heir to heir by cuftom ; and cuſtom 


ruleth thoſe eſtates wholly, both for widow's eſtates, fines, 
heriots, forfeitures, and all other things *.—— The cuſtoms 
that prevail in the city of London and province of York, 
which comprehend ſo conſiderable a part of the kingdom, 


Will be the ſubject of the enſuing chapter. 


Black, Com. 1 V. 74. the common law and the cuſtom, 
* Co. Litt. 175 | « and therefore undertakes to prove 
Black. Com, 1 V. 74. 2 V. 84, it by authorities on record.” 
ee. C. Lit. 140. 


n Joid. Note r. 13 Edit, Refers to 1 Rodbinſ. on Gravelk. 73. 
Robinſ. Gavelk. b. 2. c. 1. and ſays, * Black. Com. 1 V. 75. 
There the learned author ſuggeſ's, id. 

«© that ſome have doubted, whether 7d. 55 15 
* there is any ſuch variance between * Bacon's Law Treats, 137. 


CHA p. 
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AF. V. 


The Cuſtoms of the City of London and Pr once of 
York. 


SECTION THE FIRST. 


+ VHEREIN THE CUST OMS or LONDON AND 


YOKK AGREE, AND WHEREIN THEY VARY, 


HAT thoſe cuſtoms are within the city of London and 
| province of York, which comprehend ſo large and 
conſiderable a part of the kingdom, it is ſomewhat ſtrange 


are ſo ancient, and of ancient times were of ſuch general and 
_ almoſt univerſal extent, that ſome of the greateſt lawyers 
have doubted whether they were not part of the common 


province of York, the principality of Wales, and in the city 
of London, later than in other parts of the kingdom, and 


ſame ſtandard, three ſtatutes were provided, the one 4 & 5 
W. & M. c. 2. explained by 2 & 3 Ann. c. 5.“ for the 


enacted that perſons within thoſe diſtriéte, and liable to thoſe 


ſays Dr. Burn, that ſo few authors have taken any pains to 
inform their readers or themſclves; and that thoſe cuſtoms | 


law“ Formerly, not only in the province of York and 

city of London, but in moſt, if notin all parts of England, 
a man was refirained from bequeathing the whole of his per- 
{onal eſtate away from his wife and children; but the law in 
that particular is now altered though it continucd in che 


till very modern times; when in order to favour the power 
of bequeathing, and to reduce the whole kingdom to the 


province of Vork; N another 7 & 8 W. III. 0. 38. {or Wales: ; | 
mids third 11 Geo: I. e. 18. for Lenden: whereby" it is 


cuſtoms, may (if they think proper) diſpoſe of all their per- 
| ſonal eltates by will; ; and the claims of the widows children 


Y Eccleſ. Law, 4v. 368. | 

„ This ſtatute of 2 & g Ann. recites, 
that a proviſo was contained in the ſta- 
tute 4 W. & M. that nothing therein 
contained ſhould extend to the citizens 
of the city of York;and that the mayor 
and commonalty, on behalf of the in- 
habitauts of the ſaid city had requeſted 
that theſaid proviſo might be repealed. 

And by the ſtatute 2 & 3 Ann. it is en- 


| {ame concerned the citizens of the cityof 


atted that the ſaid provito, as far as the 


Vork, ſhall be repealed; ſo that it ſhall | 


be TW for all and every the cit! zens 


of the city of York, who ſhall be {rce- 


men of the {aid City, inhabiting there 


in, or within the ſuburbs thercof, by 
their laſt wills and teltaments, to dil- 


Pole of their goods, chattels, and other 


perſonal ettate, to ſuch perſons as they 
hall think fit, as any other perſons in- 


hatiting within the province of Vork, 


may la. „fully do by virtue of the 
ſtatute 4 W. & XI. | . 
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| force with reſpect to the eſtates of inteſtates*. 


15 one years. 


time of their father's deceaſeb, 
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and other relations tq the contrary are totally barred. Sq 
that now, throughout all the kingdom of England, a man may 
deviſe the whole of his chattels as freely as he formerly could 
any part thereof®, But in caſe of inteſlacy, the ſtatute of 


_ diſtribution expreſly excepts and. reſerves the cuſtoms of the 


city of London and province of York, So that although the 
reſtraint of deviſing is removed by the ſtatutes juſt mentioned, 
yet the ancient cuſtoms of London and York remain in fl 
And by t! 

cuſtom of the city of London, there is ſtill a difference 
what it is in molt other parts of the kingdom in reſpect to the 


diſpoſing the care of children * ; as by the ſtatute 12 Car. II. 
c. 24. any father under age, or of full age, may by deed 


or will diſpoſe of the cuſtody of his child, either born or un- 
born, to any perſon, except a popiſh recuſant, either in 
polleſſion or reverſion, till ſuch child attains the age of twenty- 
But if the father is a freeman of London, he can- 
not deviſe the diſpoſition of the body of his child; and if he 


doth, yet che infant ſhall remain in the cuſtod oy of the mayor 
r 


and aldermen s who are guardians to the children of all free- 
men of London that are under the age of twenty-one at the 

So that if a freeman or free- 
woman die, leaving orphans within age unmarried, the court 


of orphans, which is held by cuſtom time out of memory, 
before the lord mayor and aldermen of the city of London; 


ſhall have the cuſtody of their body and goods; and the exe- 
cutors or adminiſtrators ſhall exhibit inventories before them, 


and become bound to the chamberlain to the uſe of the or- 
phans, to make a true account upon oath ; and if they refuſe, 
they may be committed till they become bound i. . 


And their | 
being bound in the ſpiritual court doth not excuſe them from 


* Black, Com. 2 V. 493. By the in ſecurities, and the intereſt of the 


ſtatute 11 Geo. 1. it ſhall be lawful for 


all perſons who, after the 1ft of June 


1723, ſhall become free of the city of 
London, and for all who at that time 
ſhall be unmarricd, and not have iſſue 
by any former marriage, to diſpoſe of 


their perſonal eſtate, But if any per- 


ion who ſhall be free of the city, hath 


agreed or ſhall agree by writing, in con- 


ſide ration of marriage or otherwiſe, that 
his perſonal eſtate ſhall be diſtributed 
according to the euſtom of the city; or 
in caſe any perſon ſo free ſhall die in- 


teſtate, his perſonal cſtate ſhall be ſub- 


A to the cuſtom.— A freeman of 


ondon, who had a fon by a former mar- 
riage, married a ſecond wife, The ſon 


afterwards died, and the huſband de- 
v.lcd his perſonal eſlate to be laid out 


Whole to be paid to his wife for her 
life, and after her deceaſe the princi al 
to be paid to his ſiſter, and her chil- 
dren, or ſuch of them as ſhould be 
then living. ——The widow claimed a 
moiety 4 the perſonal eſtate by the 
cuſtom of London; and held by loi d 
1 chancellor, with great 
learneſs, that ſhe is entitled to it, 
The cuſtom of London not being tak- 
en away by ſtat. of 11 Geo. 1. in this 
caſe, Danſin v. Hawes, July, 1755. 
Amb. Rep. 276. | 
\ d Black, Com, 2 V, 518. 
e Co, Litt. 88. 

s Priv. Lond. 287. 

h bid. 288. DE: 

i id. 280, 287. 
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this cuſtom *, as they may ſtill be compelled to give other 
| ſecurity to the chamber of London . And if any perſon in- 
termarry with an orphan, without the conſent of the court, 
ſuch perſon may be fined by them, according to the quality 
and portion of the orphan ; and unleſs ſuch perſon pay the 
fine, or give ſecurity to pay it, they may commit him io 
Newgate, to remain there till he ſubmit to their orders“. 
A peer has no privilege for taking and marrying an orphan 
of London without licence“. He that marries an orphan 
without the conſent of the court, muſt make a jointure before 
he receives the portion ?9.——Upon the marriage of orphans, 
the cuſtom is to appoint the common ſerjeant to treat and 
* take lecuenty for the-orphan?.” . 73 
As to inteſtacy, in the main the cuſtoms of London and 
Vork agree; but there are ſome variations, and in two prin- 
cipal points they conſiderably differ. The one is, that in 
London the ſhare of the children (or orphanage part) is not 
fully veſted in them till the age of twenty-one, before which 
they cannot diſpoſe of it by teſtament 1; and if they die 
. that age, whether ſole or married, their ſhare ſhall ſur- 
vive to the other children”. The other is, that in the pro- 
vince of York, the heir at common law, who inherits any 
land, either in fee-ſimple or fee-tail, is excluded from any 
filial portion or reaſonable part *——As thoſe variations will 
appear more conſpicuous hereafter, we ſhall now proceed to 
take a view of thoſe cuſtoms under two diſtintt heads, _ 
"CL TI THE SECOND; _ - 
THE CUSTOMSor THE CITY or LONDON As 
„%% e , EEE 
JF a freeman of London dies in London, or elſewhere, in- 
teſtate, and though his eſtate doth not lie in the city, but 
elſewhere, his children are entitled to their ſhare of his per- 
ſonal eſtate by the cyſtom *. And if the freeman dies, leav- 
ing a widow and a child or children, his perſonal eſtate 
(after his debts are paid, and che cuſtomary allowance for 
his funeral, and for the widow's chamber“, are deducted 
thereout) is, by the cuſtom of the city, to be divided into 


k& Lawof Exec. 252 uv The widow's apparel, and furni- 
1 x Roll's Abr. 550. _ 5 ture of her bedchambex, in London, 
m Priv. Lond. 282, 283. is called che widow's chamber. Black. 
» Lev. 163- 5 Com. 2 V. 318. In a caſe before lord 
9 Priv. Lond. 286. | Parker, it was ſaid that the widow 15 
o Laws of Lond. 67. | entitled to the furniture of her cham- 
"4g Vern. $55. ©: -- ber; or, in caſe the eſtate exceeds two | 4 
r Prec. Cha. 537. e thouſand pounds, then to fifty pounds 
+ Swinb. 231. | | inſtead thereof. Briddls aud Briddle, 
Priv. Lond. 288. IVin. Abr. 200. „„ 
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three equal parts, and diſpoſed of in the following manner: 
to wit, one-third part thereof to the widow, another third 
part to the children, and the other third part (being taken 
out of cuſtom) is now, by the ſtatute 1 Jac. II. c. 17. made 
ſubje& to the ſtatute of diſtribution; and ſo dividing the 
whole into nine parts, four ninths belong to the wife, and 
five niuths to the children v. And if a man dies worth 1800l. 
leaving a widow and two children, the eſtate ſhall be divided 
into eighteen parts, whereof the widow ſhall have eight, fix 
by the cuſtom, and two by the ſtatute, and each of the chil- 
dren five, three by the cuſtom and two by the ſtatute; if he 
leaves a widow and one child, ſhe ſhall {ti]] have eight parts 
as before, and the child ſhall have ten, fix by the cuſtom, and 


four by the ſtatute *, And if there ſhould be an after-born 


child, ſuch child will come in with the reſt for the cuſtomary 
ſhare of the father's perſonal eſtate “. If the freeman leaves 
a widow, and no child, the widow ſhall have three-fourths 
of the whole; two by the cuſtom, and one by the ſtatute, 
and the remaining fourth ſhall go by the ſtatute to the next 
of kin*, If he hath no wile, but hath children, the half 
of his perſonal cſtate belongs to his children, aad the other 


half (being, as it is called, the dead man's part; becauſe for- 


merly the ordinary, or he to whom the ordinary committed 
adminiſtration, was to diſpoſe of the ſame toj pious 
uſes for the benefit of the deceaſed's ſoul) is now diſtributable 
amongſt the children by the ſtatute*. And if he hath nei- 


ther wife nor child at the time of his death; then the whole 


belongs to the deccaſed, and is diſtributable by the ſtatute b. 
As to the freeman's grandchildren, the cuſtom doth not ex- 
tend to theſe, as hath been determined in ſeveral caſes. 

WE may now obſerve what ſituation the widow muſt be 
in at the time of her huſband's death, that ſhe may be en- 


| titled to his perſonal eſtate; as whether there is any ſettle- 
ment whereby {he may be barred of her cuſtomary part, or 


the part ſhe may be entitled to under the ſtatute of diſtribu—- 
tions; and alſo the ſituation the children muſt be in that 
they may beentitled; as, whether any ot them have been 
advanced, ſo as thereby to be barred in part or in whole of 


what they would otherwiſe be entitled to: which, after be- 


ing conſidered, more will be faid concerning the diſtribution, 


v 2 Salk. 426, L. Raym. 1328, * 1 P. Will. 341. | 

3 Vern. 186. | d Lawof Teſt. 196. W 

_* Black, Com. e V. 518. e 1 Vern, 367. 1 F. Will. 341, 
Prec. Cha. 499. 2 Salk, 426. FD 5 


Ir 
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Ir the wife be provided for by a joipture before marriage, 
in bar of her cuſtomary part, it puts her in a ſtate of non- 
entity with regard to the cuſtom only ; but ſhe ſhall be en- 
titled to her ſhare of the dead man's part under the ſtatute of 
diſtributions, unleſs barred by ſpecial agreement“; and if a 
freeman of London makes a jointure on his intended wife, 
and the ſame is expreiled to be in bar only of her dower, or 
thirds of lands, tenements, and hereditaments, this ſhall 
not bar her of her cuſtomary ſhare of his perſonal eſtate ©: 
yet it is otherwiſe, if it is ſaid to be in bar of her 3 

art f. In reſpect to the part ſhe will be entitled to under the 
fatute of diſtributions; where a freeman whole wife has been 
compounded with dies inteſtate, his widow ſhall have ſuch _ 
part as ſhe is entitled to under the ſlatute of diſtributions, if 
there are no expreſs words in the agreement to exclude bei?: 
but where a widower and widow being about to intermarry, 
and having only perſonal eſtate ; by articles made before 
marriage, agreed, that in caſe the huſband ſurvived, he ſhould. 
have two thouſand pounds only of his wife's perſonal eſtate, 
and the reſt to be at her diſpoſal, &c. and in caſe the wife | 
ſurvived, then ſhe was to have two thouſand pounds out of 
the huſband's perſonal eſtate, without ſaying enly or no more. 
The huſband, being a freeman of London, died; and his 
wife brought her bill for an account of his perſonal eſtate _ 
over and above the two thouſand pounds, and ſo to be let in- 
to the cuſtomary ſhare thereof; but it was decrecd, that the 


85 equitable conſtruction of thoſe articles mult be to exclude the 


wife from any further ſhare out of the eſtate ; and, though 
the words were not ſo full to exclude her, yet the intent of 
the articles appearing to be a mutual reciprocal agreement 
between them for ſettling each other's claim, ought not to be 
extended larger on one fide than the other, and decreed that 
the wife mult have only the two thouſand pounds ®, 
Where a freeman of London, who was a widower, ad had | 
ſeveral children, being poſſeſſed of a conſiderable leaſchold 
ellate, on a ſecond marriage conveys thele leaſes in conſider- 
ation of 2000], portion in truſt for himſelf for life, remainder 


to his wife for life, in /ieu and bar of all dawer, cuſtomary 


ale, &c. remainder to the firſt ſon of that marriage, and 
lo to every other fon ; and in the ſettlement there was an 


à Black. Com. 2 V. 519. „ titled to her ſhares by the ſtatute and 

* Eq. Caſ. Abr. 158, 139. cuſtom; as mentioned in p. 67. n. 
P. Will. 530. If there be a 2 Prec. Cha. 327. — 
proviſo ina ſettlement that the wite ! Laws of Loud, 102. 
mould not be barred, the will be en- DS CA | 
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agreement that the truſtees ſhould ſell thoſe leaſes, and inveſt 
the money in the purchaſe of lands of inheritance to be ſetiled 
to the ules aforeſaid ; but the huſband died before any pur- 
chaſe made, and it was held that the wife was barred from 
cla ming any other part of the perſonal eſtate . And where 
a ſettlement was made on the wife of a citizen, of part of the 
perſonal eſtate of the huſband, in bar and ſatisfaction of all 


her claim and demand out of his perſonal eſtate, by the cuſtom 


or otherwiſe, and the huſband died inteſtate; it was decreed 
that the wife was barred of her diſtributive ſhare of his eſtate 
by the ſtatute of diſtribuiions*, 


He xc we may perceive, that if there are ſufficient words 
in a ſettlement made previous to marriage, the freeman's 


wife will be barred of the claim ſhe might otherwiſe have to 
her huſband's perſonal eſtate, either by tae cuſtom or by the 
ſtatute of dillributions ; in conſequence of which it will be 
as it there were no wife, and the children will have one half 


by the cuſtom, and the other half by the fiatute!, And if 


the wife be divorced tor adultery, ſhe ſhall not have her cul. 
tomary mare R 


Is any of the children; are aces by the father | in his 


life-time with any ſum of money (not amounting to their full 
proportionable part), they ſhall bring that portion into hotch- 
pot with the reſt of the brothers and ſiſters, but not with the 
_ widow, before they are entitled to any benefitunderthe cuſtom: 

but if they are fully advanced, the cuſtom entitles them to no 


further dividend v. The advancement muſt be of money or 


Perſonal eſtate; for the cuſtom extends only to the perſonal 
_ ellate of a freeman; becauſe when it firſt began, the citizens 
of London had no regard at all to a real eſtate, as they did not 

ſuppoſe any freeman of London would purchaſe ſuch eltate, 
but would employ his whole fortune and flock in trade for 


the | benefit of commerce o. So a ſettlement of a real eſtate on 
a child is no advancement, nor to be brought into hotchpot“: 


5nd if a Citizen conveys to a child land of inheritance. 


though it be expreſſed for advancement, it bars no child's 


part; but ſuch may come in for a ſhare of the perſonal 


3 Eq. Caſ. Abr. 133. | | m Bunb. 16. 
k Badcock and Stanhope, 1 vin. „ Black. Com. 2 V. 519, 
Abr. 211. „ Abr. Eq. Caf. 150. | 


eſtate. 
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eſtate with the reſt®, And it has been certified, that where 
an heir or co-heir had a real eſtate ſettled on him or her, 
the ſame was out of the cuſtom of the city of London; and 
though the father ſhould aiterwards declare it to be a full 
advancement for ſuch child, yet that was no bar to his 
orphanage part; neither was it to be brought into hotchpot, 
but was clearly out of the cuſtom, And where money 
was given by the father to be laid out in land to be ſettled 
on the ſon and the intended wife for their lives, with remain- 
ders in tail; and the queſtion was, whether this ſhould be 
' reckoned to be an advancement by part of the perſonal eſtate 
of the father, ſo as the ſon ought to bring the ſame into 
hotchpot, to entitle him to a ſhare of the perſonal eftate ? it 
was held by the lord chancellor, that this money was not to 
be reckoned as part of the perſonal eſtate*. CE 


How this advancement is to be beſtowed, and what ſhall 
be deemed an advancement either in part, ſo that the child 
muſt bring the ſame into hotchpot before he be entitled to 
any benefit under the cuſtom ; or in whole, ſo as thereby the 
child will be excluded from having any further portion, ſeems 
to have been much queſtioned. Though it is ſaid, generally, 
dy a late author, that any proviſion made by the father in his 
life. time for his children, is advancement within the cuſtom ; 
but that a ſettlement of a real eſtate on a child is no advance- 
ment, nor to be brought into hotchpot*'. Yet ſmall incon- 
ſiderable ſums occaſionally given to a child cannot be deemed 
an advancement, or part thereof; neither is maintenance 
money. or an allowance made by a freeman to his ſon at the 
_ univerſity, or in travelling, &c. to be taken as any part of 
his advancement; this being only his education, and it would 
create charge and uncertainty to enquire minutely into ſuch 
matters. So putting out a child apprentice is no part of his 
advancement, for it is only procuring the maſter to Feep him 
{or ſeven years inſtead of the parent 


Ir is queſtioned by Mr. Vernon, whether only the pro- 
viſion made on the marriage of a child, or in purſuance of a 
marriage agreement, is an advancement”; and where 400l. 
were given to a daughter long after her marriage, and with. _ 
2 2 Cha, Caſ. 160. Law of Teſt. 205. 
1 1 Vern, 216. | | | u Laws of Lond, 82. 
Anand and Honeywood, 1 Vern. 345. 1 Vern, 9 
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| 481 Eq. Caf. Abr. 154. 


* 


out any agreement that the ſame ſhould be for her marriage. 
portion; the lord chancellor was of opinion, that it could 
not be any advancement, unleſs it had been given her as a 
marriage portion, or in purſuance of a marriage agreement *, 
Upon a reference to the recorder of London, by the lord 
chancellor, to certify what is the cuſtom of London con- 
cerning the advancement of children by their father ; it was 


certified, that by the laws and cuſtoms of the city, if any 


freeman's child be marricd in the lifetime of his or her father, 


by his conſent, and not fully advanced to his full part or 


portion of his father's perſonal or cuſtomary eſtate, as he 
ſhall be worth at the time of his deceaſe ; ſuch freeman's 
child, ſo marricd, ſhall be excluded and debarred from havin 

any further part or portion of his or her father's perſonal or 
cuſtomary eſtate, to be had at the time of his deceaſe; ex- 


cept ſuch father, by ſome writing by him written and ſigned 


with his name or mark, ſhall declare and expreſs the value of 


| ſuch advancement ; and then every ſuch child, after the de. 
_ ceaſe of his father, producing ſuch writing, and bringing 


{uch portion ſo had of his father into hotchpot, thall have as 
much as will make up the ſame a full child's part or portion 


of the cuſtomary eſtate which his father had at the time of his 
deceaſe; notwithſtanding ſuch father ſhall by any writing 
under his hand and ſeal, declare ſuch child was by him fully 
advanced . It is ſaid to be fiifficient, if the freeman de- 
clare the advancement by any writing under his hand, or by 
any thing written by him, although it be in an almanack, 
or elſewhere“. But in the caſe of Dean and lord Delaware, 


the father's declaring, that the child was fully advanced or 


not advanced, was of no avail, unleſs it appeared what the 
advancement was in certainty; to the intent that it might 
be known, whether ſuch advancement did amount unto as 
much as would have belonged to the child by the cuſtom“. 
And in a caſe where a freeman had advanced his child on 


marriage, and the certainty of that advancement did not ap- 


pear under the freeman's hand; it was adjudged a full ad- 


vancement, and that the freeman's declaration alone that he 


| had advanced his child, was not of itſelf ſufficient®, 


* x Vern. 6r, „1 H, eg, : 2 Vern. 630. 
y Chaſe v. Box, 1699. L. Raym. Þb Cleaver and Spurling, T. 1729. 
| 2 P. Will. 527.—See more concein- 


reen's Privil. Lond. 53. ing advancement in Pag. 111. n. 


TAE 


1 | 
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Tux child of a freeman of London, when of age, may, 
in conſideration of a preſent fortune, bar herſelf of her 
cuſtomary part; as where the father, on his daughter's 
marriage, agreed to give her 3oool; which ſhe, being of 
age, covenanted to receive in full of her cuſtomary ſhare as 
a freeman's daughter: and though it was objeCted, that 


ſuch a future right cannot be releaſed, and that parents 


might make an ill uſe of the power they have over their 
children in forcing them to give ſuch diſcharges ; yet this 
was held a good bar of the cuſtom, there being no fraud in 
the tranſaction . But ſuch releaſe, without a valuable con- 


ſideration, is not good; for in ſuch caſe, at the time of the 
_ releaſe, the children having neither 7us in re nor jus ad rem, 
that is, neither right in the thing nor right to the thing, the 
| nie, there is nothing 
for any releaſe to operate upon. If a man who is of age 
marries a freeman's daughter who is under age, he may bar 
himſelf of any future right that he might have to the free- 
man's cuſtomary eſtate by virtue of ſuch marriage; as 


whole being in the father during his 


where a freeman of London had two daughters and one ſon; 


one of the daughters married, and on receiving a ſuitable 
portion, the huſhand releaſed all right and intereſt which he 
had or might have to any part of the father's perſonal eſtate 


by the cuſtom or otherwiſe; and covenanted, that at any 
time after the death of the father, he would do any further 
act for the releaſing of any right which he might have by 


the cuſtom. Jekyll and Gilbert, commiſſioners, inclined 
to think, that the releaſe being for a valuable conſideration, 
purporting an agreement to quit the right to the orphan- 
age part, to be binding in equity; but though this might 
not be ſo clear, yet the covenant for a valuable conſidera- 
tion to releaſe the future right is good; and ſo they decreed 
on the execution of the releaſe *® Where the huſband and 
wife, in conſideration of 2000l. the wife's marriage por- 
tion, covenanted to releaſe all the right and intereſt that 


might accrue to them out of the father's perſonal eſtate 


buy the cuſtom of the city of London, and a bill was 


brought to have a ſpecific performance of the articles made 
on the marriage: The defence made for the defendant was, 
that the cuſtomary part being a mere pollibility and con- 


tingency, which might or might not happen, it could 


© 2 Eq. Caf, Abr. 272. Str. 947. * 2 P. Will, 272. 
4 1 Ark, 492, | 3 Pa 
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not be releaſed; and if it could, that at the time of the 
articles the wife was an infant, and ſo not bound by them ; 
beſides, that the 2000l. was no conſideration for re- 


leaſing ſuch an intereſt, the wife's father having died 
worth upwards of 20,000. By lord chancellor Hardwicke : 


Theſe conſiderations are too looſe either for a judge at 


law, or in this court, to lay any weight upon; and I muft 


determine according to the facts, by the rules of law, 
and of this court. Fn this caſe there appears to have been 
a valuable conſideration for the agreement in the articles, 
becauſe at the time when the 20001. were given, the defend- 
ant's wife was entitled to no part of the eſtate of her father; 


and it was given for her advancement in the world; 


and it is highly reaſonable that ſuch kind of articles 


ſhould be carried into execution, and that when a fa- 


ther is bountiful to his children in his life-time, he ſhould 
have his affairs ſettled to his own ſatisfaction. As to 
the objection of the cuſtomary part being a poſſibility, 
and merely in contingency, it 1s of no weight; for 
there is no doubt but it might be releaſed in equity: but 


here is a covenant, which the defendant is bound by in 


all events. And it is no objection to ſay, that the wife 
was under age; for though in this reſpect, if the huſband 
were dead the articles would not bind her, and ſhe would 
by ſurvivorſhip be entitled to the cuſtomary ſhare, as a 
choſe in action not recovered or received by the huſband ; 


yet he being alive, it is a matter that accrues to him in right 
of his wife; and he may releaſe it, and his releaſe will bind 
her; and therefore it was reaſonable he ſhould perform his 
covenant. I found my opinion too on an old law well known 


in the city, by the name of ſud's law ; whereby a huſband 
was authorized to agree with the father tor the wile, though 


_ 


As to children partly advanced, bringing their advance- 


ment into hotchpot; it may be obſerved, as has been men- 
| tioned, that it is to be brought in among the brothers and 


ſiſters only, but not with the widow 5: for it has been de- 


ter mined to be beyond all doubt, that where a child that had 
a portion, but was not fully a lranced, but was to bring 
her portion into hotchpot, that the portion ſhould not be 


t Medcalfe and Ives. 1 Alk. (. 8 Pag. 106. 


brought 
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brought into the perſonal eſtate in general, ſo that the widow 
might come in for part of it; but that it ſhould be brought into 
the orphanage part only. And where a freeman of London 
hath but one child, and he hath received ſome 2 from 
his father, and the father dies leaving this child and a wife; 
the child ſhall have his full orphanage part, without any re- 


gard to what he hath already received i. And where an only 


child is in part advanced by the father in his life-time, ſuch 
child ſhall not bring his portion into hotchpot, there being 
none in equal degree with him*. The only meaning of bring- 
ing the child's ſhare into hotchpot is, to make an equality 
among the children, and not for the benefit of the mother !. 
Ir a freeman having ſeveral children, or but one child, doth 


fully advance all his children, or his ſingle child; this ſatisfies | 


the cuſtom, and is the ſame as if he had no child, and his 
perſonal eſtate ſhall go as if there was none ”, and the wite 


thall have a moiety ®, or one half; which muſt be underſtood. 
to be a moiety or one half by the cuſtom, from which che 
children, cr one child, being full advanced, are excluded. So 
conſequently, it ſeems, that the other moiety or one half. 


muſt fall under the direction of the ſtatute of diſtributions, 


and be diſtributed as the ſtatue directs. 


Tux cuſtom, it may be obſerved, extends only to the wife 


and children; whereas, if there is neither wife nor child living 


at the inteſtate's death, the whole of his perſonal eſtate is ſub- 


ʒject to the ſtatute of diſtribution, as has been mentioned, and 


* Vern, 2486 
2 Salk. 426. 
* 2 Vern. 234 


adyancement ; for he ſaid, every pre- 
ſent which a father makes his child 
ſhall not be confidered às an ad- 


1 P. Wil. 546.—A freeman of 


London dies leaving a widow and 


one only child, a daughter. On 


bill by the daughter againſt the 


mother and executrix, the queſtion 
was, Whether ſhe had been ad- 
advanced by the father, and ſo ex- 


cluded from the cuſtomary ſhare ; 


it appearing by her anſwer to the 
croſs bill, that her father had given 
her ſeveral ſums of money, in all 


about 100 moidores; and the cuſtom 
ok London was infiſted on, and if it 


appears the father has advanced his 
child money, and the exact ſum does 


taken as a full advancement — Lord 


chancellor doubted of the fact of any 


not appear under his hand, it ſhall be 


vancement; but ſuppoſing the was 
advanced, yet the cuftom only hold 
amongſt children, not between an 


only child and the widow. And ſo 


held in the caſe of lord Delaware ; 
and ſo is the purport of the cer- 


tificate in Chaſe v. Box- | Page 108. } 
There is no caſe where between 


a ſole child and widow the ad- 
vancement was brought into hotch- 
pot. -It is true a father may pur- 
chaſe off a child's thare, but that muſt 
be by agreement. Caron v. Tibet, Nov. 
1753. A mb. Rep. 189. | 

. Ibid, 527. | 

n 2 Vern. 96g. 

Pag. 104. 
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conſequently muſt be diſtributed in the ſame manner as was 
ſhewn in a former chapter, ? 


Bes1DEs what has been mentioned, concerning how diſ- 
tribution is to be made where the freeman leaves a wife; 
child, or children; and as we have now ſeen that the wife 
may be barred by ſettlement, and the children by being ad- 
vanced; we may here obſerve, that the courſe of diſtri- 
bution of the perſonal eſtate of a freeman of London ſeems 
to be thus: . he 


Ix the freeman dies inteſtate, leaving no wife, but an only 
child; which child is advanced, or partly advanced, or not 
advanced; in all theſe caſes it makes no difference, for one 


way or other ſuch child ſhall have the whole clear perſonal 


eſtate. For ſuppoſing ſuch child is advanced, he ſhall have 
nothing by the cuſtom, but by the ſtatute he ſhall have the 
whole as next of kindred. If he is partly advanced, he ſhall 
have one half by the cuſtom ; there being no other child with 
whom to bring his partial advancement into hotchpot, and 
the other half by the ſtazute. So in like manner, if he is not at 
all advanced; he ſhall have one half by the cuftom, and the 
other halt by the ſtatute. _ „ fer 


| Ir the freeman leaves no wife but divers children; as ſup- 
poſing them to be three, the firſt of which is advanced, the fe- 
cond partly advanced, and the third not advanced: in this 

caſe the child partly advanced, and the child not advanced, 
ſhall have one half equally betwixt them by the cuftom ; the 
child partly advanced firſt thereunto bringing his partial ad- 

vancement into hotchpot; and the other half (which is called 
the dead man's part) fhall be diſtributed by the ſtatute equally 

between thoſe two children, the firſt child being ſuppoled to 
be fully advanced already. | 1 


As to the repreſentatives of children dead; thoſe we muſt 
obſerve, are admitted, by the ſtatate to a diſtributive ſhare of 
the dead man's part, in the place of the deceaſed child or 
children whom they repretent ; but not fo of the cuſtomary 
part by the cuſtom. | | KEE 


IF the freeman leaves a wife and no child; ſhe ſhall have 


| beſides her chamber, one half by i cuſtom, and the other half 


(being the dead man's part,) ſhall be diſtributed by the ſtatute; | 
of which dead man's part by the ſaid ſtatute the ſhall have one 
balf; ſo that, dividing the whole perſonal eſtate into four parts, 


ths (hall have three, and the next of kindred one. But although 


5 there 
r Chap. . N 
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there be no child of the freeman's living at is death ; yet 

if there hath been a child, and there are any legal repreſenta- 

tives of ſuch child, that is, lineal deſcendants; then of the 

dead man's part, by the ſtatute, the wife ſhall have but one- 

third, and the repreſentatives ſhall have the other two. thirds; 

ſo that, dividing the whole perſonal eſtate into fix parts, ſhe 
ſhall have four, and the repreſentatives two. 


Ir the freeman leaves a wife, and alſo a child or children, 
any one or more of which children are not advanced; by the 
cuſtom ſhe ſhall have one-third part, and the children not ad- 
vanced {hall have another third part, and the remaining third 

part (being the dead man's part) ſhall be diſtribute by the 
| ſtatute 3 of which dead man's part by the ſaid ſtatute ſhe thall 
have one third, and the other two-thirds ſhall be diltributed 
amongſt the children : ſo that, dividing the whole into nine, 
che ſhall have four, and they ſhall have five. But if the wife 
be barred by ſettlement, whereby it may be as if there were 
no wife; then the children will have one half by the cuſtom, 
and the other half by the ſtatute, as hath been mentioned. 


Tae orphanage ſhare not being fully veſted in the chil. 
dren till they attain the age of twenty-one, a child entitled 
10 an orphanage ſhare of his father's perſonal eſtate dying 


under twenty-one, cannot deviſe it by his will; for by the 


cuſtom it ſurvives to the other children, as ha! h been men- 
tioned*, But a child may deviſe the ſhare which he hath by 
the ſtatute of diftributions* ; and that at the age of fourteen, 


if a male, and twelve, if a female; provided he or ſhe be of- 
ſöfficient diſcretion ; as it ſeems expreſsly laid down by Sir 


William Blackftone*; and his reaſon given tor it is, becauſe 


that is the rule of the Civil law, and that as the eccleſiaſtical 


court is the judge of every teſtator's capacity, this cafe muſt. 


be governed by the rules of the eccleſtaſtical law; ſo that, as 
the learned author ſays, no objection can be admitted to the 


will of an infant of fourte:n merely for want of age; but if 
the teſtator was not of ſufficient diſcretion, whether at the 
age of fourteen or four- and- twe nty, that will overthrow his. 


tellament. 
1. Page 106. 2 Vern. 559. 
Page 103. ; Com. 2 V. 497 
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SECTION THE THTR D. 


THE CUSTOM or THE PROVINCE or YORK 
As To INTESTACY. 


WV have already ſeen, that here, as well as in the city 
of London, a man may by will dif poſe of the whole of 
his perſonal eſtate to whom he thinks fit, and that the claims of 
the widows, children, and other relations to the contrary, are 
totally barred», But as to inteſtacy; if a man be an in- 


| habitant or an houſeholder within the province of York, and 


dying there or elſewhere inteſtate, and at the time of his 
death hath a wife, and alſo a child or children; his goods 
(after paying his debts, and deducting the widow's apparel 
and furniture of her bed-chamber * ) ſhall be divided into 
three parts; whereof the wife ought to have one part, the 


child or children another part, and the third part (which is 
Called the death's or dead man's part) is diſtributable by the 
| ſtatute; of which dead man's part, by the ſtatute, the wife 


ſhall have one-third, and the other two-thirds ſhall be diſtri- 


buted amongſt the children: ſo that, dividing the whole intg 


nine parts, the wife ſhall have four and the children five; in 


like manner as has been mentioned concerning the cuſtom of 


the city of London *. But if by ſettlement a jointure is limited 
to the wife, in bar of all her demands out of the perſonal eſtate 
of her huſband by virtue of the cuſtom, in ſuch caſe it is as 
if there were no wife with reſpect to the cuſtomary part; 10 


jf it is in bar of all her demands, by virtue of the ſaid cuſtom, 
or otherunſe, ſhe ſhall be debarred alſo of any diſtributive 
ſhare by the ſtatuie?. And as to the children; if the inteſ- 

tate hath a wife, and a child or children, which child is heir 


to the inteſtate, or which children were advanced by the fa- 


ther in his lifetime; in this caſe it is as if he had no child; 
and therefore his goods ſhall be divided into two parts; 


0 pag. 101. 

» By the 3 and ancient cuſ- 
tom of the province of York, widows 
have been tolerated to reterve to their 
own uſe, not ora their apparel and a 


convenient bed, but a coffer with di- 


vers things therein necefi ary for their 
n e which things have Deen 


0 ly omitted out of the inventory 
of their deceaſed huſband's goods, 


unleſs the huthand was ſo far in- 
debted, as the reſt of his goods would 
not ſuffice to diſcharge the lame, 
Swinb. 422. 
Pag. 104. 
* 3 Vern. I 5» 
whereof 
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whereof the wiſe is to have one part to herſelf, and the other 


half is diſtributable by the ſtatute *, as we ſhall ſee more of 


hereafter. If the inteſtate hath neither wife nor child at 
the time of his death, his whole perſonal eſtate (the funeral 
expences, and other neceſſary charges being firit deduQed) 
ſhall be diſpoſed of in due courſe of adminiſtration, as now 

falling under the direction of the ſtatute of diſtribution *; 
and conſequently muſt be diſtributed in ſuch manner as was 
thewn in a former chapter“. 


As to the child's being excluded as being heir; this, we 
may obſerve, is one of the main points wherein the cuſtom 
of the city of London and province of York diſſer; as in the 
former, whatever real eſtate the child has, either by deſcent 
from his father, or conveyed to him by his father in his life- 
time, it will in no wiſe bar the child from receiving his ſhare 
of his father's perſonal eftate ; whereas here he will be to- 
tally barred from receiving any part thereof by the ca//om, if he 
ſhould have any real eſtate by deſcent, or otherwiſe, from his 
father. For here not only the heir of lands holden in fee- 
ſimple is thereby barred from the recovery of a filial portion, 


but he alſo that is heir in fee-tail, either general or ſpecial ©; © 


and although the lands be of very ſmall revenue, perhaps he 


more than a noble yearly rent, and the goods very great in 


compariſon of ſo ſmall a rent {as may be roool or more;) 
even in this caſe the heir is barred from the hope of a filial 


portion“: and not only that heir is excluded from 2 filial 


portion who doth enter upon the land immediately after his 


father's death, but he alſo who 1s heir in reverſion, is heir ; 
and being heir, can have no filial portion: fo by this it may 


fall out very hard with the heir in reverſion; lor it he ſhould 


z Swinb. 220. | begotten, it creates an eflate in tail 
a Jbid, : | male general; and vice v, an cate 
b. Chap. 3. tail female general. Tenant in tail 


© Eſtates tail may be either general; ſpecial is, where the gitt is reftrained 
or general to malc or to female;—or to certain heirs of the donec's body, 
fpecialz —or ſpecial to male or to fe— ; 
male. Tail general is, where lands and general. As where lands and tene 
tenements are given to one, and the ments are given to a man and the 
heirs of his body begotten, By which heirs of his body, i ow wife 
manner of bequezthing, how often 10- 14 be begotten; hereby no itfue can in- 
ever the donce in tail marries, his iſſue. herit, but ſuch {ſpecial iffue as is en- 
by every tuch marriage is in fucceſiive gendered between them two not 
order capable of inheriting the eſtate ſuch as the huthand4may have by ang. 


rail per farmam dont, that is, by the ther wite ; and therefore it is called 


form of the gift. If lands are given to tpecial tail, Black. b. 2 c. . 
Ro 0 — . , ; 0 . ; / 
2 man, and the heirs male of his body C Swißb. 231, 132. 
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die in the mean time, beſore he could lawfully enter to thoſe 


lands which be his'only in reverſion, he could reap no benefit 
either of his father's lands or goods; yet he muſt be con- 


tent with his lot, and though not he, but his ſhall enjoy the 


land at the time appointed ©. And although the heir receive 
the land by ſettlement made upon his father's marriage : yet 
he 1s heir ſo as to be excluded thereby from a filial portion ; 
as where the father having by ſettlement on his marriage 
ſettled his real eſtate to himlelf for life, partto his wife for her 
Jointure, and the remainder of the whole to his firſt and other 
ſons in tail, remainder to his own right heirs; the eldeſt fon 
was thereby excluded by the cuſtom of the province of York 


from having any ſhare of his father's perſonal eſtate . And 


if the heir hold lands by deed of feoffment ® in mortgage, or 
with clauſe of redemption ; that is to ſay, upon condition 
that if the feoffer pay unto him a ſum of money at a certain 
day, that then the feoffor may Te-enter, and the deed or 


grant be void; yet in the mean time, until the- condition be 


performed and the land redeemed, if he ſhould demand any 


filial portion he is barred; becauſe as yet he is heir to the 
_ deceaſed. But if the lands ſhould be redeemed, and the mo- 
ney ſatisfied, then it is thought that he may recover a filial 


portion ; becauſe then he is not heir to the deceaſed, nor the 
advancement certain which was made by the father in his 
lifetime l. | 


Ha vixs thus ſeen how the heir may be barred from re- 
ceiving a filial portion by having lands from his father by de- 


ſcent or otherwiſe; we come now to conſider what advance- 


ment will bar a child from receiving a filial portion. But be- 


fore we proceed with this, we may here juſt take notice, that 


what has been ſaid concerning the heir being barred, relates 
ſolely to his being barred of what he would be entitled to by 


the cuſtom, and not what he will be entitled to by the ſta- 
tute; which we ſhall perceive by what will be ſaid hereafter. 


Swinb. 232 common aſſurance to paſs lands and 
* Conflable and Conſtable. 2 Vern, 375. tenements; for it amounts to a feoff- 


A feofſment, or deed of feoffment, | 


is the ancient method of conveyance. 
Black. Com. 2 V. 310. Vet ſince the 
ſtatute of 27 Hen. VIII. c. 10. of uſes, 
the convey anceby leaſe and releaſe has 


taken place of it, and is become a very 


ment, the uſe drawing after it the 


poſſeſſion without actual entry, and 


ſupplying the place of livery and ſeiſin 


required by the deed of feoffment. 


2 Ven. 35. 
b Swinb. 232. 
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As concerning the advancement, whereby a child may be 
barred from receiving a filial portion; this advancement muſt 
be by the father in his lifetime. For although another beſtow 
any advancement, be it as much as it may, this preterment 
by another is no bar to the child from the recovery of a filial 
portion of his father's goods; much leſs where the child hath 
advanced his eſtate by his own induſtryi, And if the father 
beſtow any thing upon another for his chi'd's ſake, or for the 
good of his child; this is no ſuch preferment as will hinder a 


child of his filial portion“: and therefore if the father beltow 


any thing upon a man of trade, to take his ſon for an appren- 
tice, and to teach him his myſtery, this 1s no advancement to 
the effect aforeſaid; or if the father beſtow any thing upon a 


ſchoolmaſter, or tutor in the univerſity, tor the increale of his 


child's knowledge in learning, or for any degree there to be 
obtained ; this 1s no advancement to exclude the child of a 
filial portion.“ 5 


TRE advancement muſt be a proviſion made by the father 


of ſome competent thing for the maintenance of his child, 
whereby he may be the better enabled to ive after his father's 
death; for if the father beſtow anv thing upon h's child to 
any other end, as money in lus purſe to ſpend among his 
equals, or to buy him ſuits of apparel or books; yet this is 


not to be holden for an advancement *. If a portion be given 


to a child in lieu and ſatisſaction of a filial portion, and the 


child be of age, and in conſideration thereof doth releaſe 


his future filial portion; then the child will be barred of 


any future claim: as a child when of age, for a valuable con- 
ſideration, may releaſe his future filial portion o. If the fa- 


ther in his lifetime beſtow a leaſe upon his child, or grant 


unto him an annuity for life out of his lands, though it be in 


ſuch manner as the child ſhall not reap any benefit thereby, 


ſo long as the father lives, but after his death; this is holden 


for a preferment or advancement: becauſe it was aflured un- 


to him in his father's life-time?. And if the father beſtow a _ 
competent portion with his daughter in marriage upon him 
that ſhall marry her; this is ſuch an advancement as will bar 


her from a demand of a filial portion“. By the word por- 
tion is to be underſtood, not only a ſum of money, or part of 
the father's goods and chattels; but alſo lands and annuities 


_ beſtowed by the father upon the ſon *,—Competent, ſignites 


ö. Swinb. 233. . | 9 B. 'n E cl ſ. 1 w x 
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118 The DisrosaL of a PERSON“ ESTATE 
equal, or not far inferior to that quantity which otherwiſe, 
according to the cuſtom of the province, ſhould fall to be 


duc to the child, after the rate and proportion of the father's 
eltate, at the time when he doth beſtow any ſuch thing upon 


bis child; for the ſame being equal, or not much under the 
rate which ſhould belong to the child by the cuſtom, if his 


father had then died, ſhall ſtand for a ſufficient preferment 


and adyancement to exclude him from a filial portion“. 


Ir ſeems ſince Swinburn's days generally to have prevailed 
as the cuſtom of the province of York, (that children exclu- 


ſive of the heir at law) not advanced to their full proportion 


of the children's part, ſhall be admitted to come in for their 


| ſhare of the ſaid children's part, bringing thereunto their par- 


tial advancements into hotchpot; agreeable to what Swinburn 


acknowledgeth to be the rule of the civil law; in conformity 
_ alſo to the cuſtom of London, and to the meaſures of the ſta- 


tute of diſtribution, and the rules obſerved by the courts of 


equity in all ſuch like caſes", 


WHERE there is a wiſe, Child, or children; the courſe of 
diſtribution of inteſtates effects within the province of York 


| ſeems to ſtand thus: 


Ir a perſon die inteſtate, leaving no wife, but an 8 | 


child, which child is heir at law, or advanced, or partly ad- 


vanced, or not advanced; in all thefe caſes it makes no dif- 
ference; for one way or other ſuch child ſhall have the whole 
clear perſonal eſtate. For ſuppoſing ſuch child to be heir at 
law; he ſhall have nothing by the cuſtom, but by the ſtatute 


he ſhall have the whole as next of kindred, If he is ad- 
vanced ; he ſhall likewiſe have nothing by the cuſtom, but 
by the ſtatute in like manner he fhall have the whole. If he 


is partly advanced; he ſhall have one half by the cuſtom, 


there being no other child with whom to bring his partial 
| advancement into hotchpot ; and the other half by the ſta- 
tute. So in like manner, if he is not at all advanced; he ſhall 


have one half by the cuſtom, and the other half by the ſtatute, 
Swinb. 234. | TS Burn's Ecclel. Law, 403. 


ꝛ⁰ο dies without WII L or TeSTAMENT. 119 


Ir ſuch perſon hath divers children, one of whom is heir at 


law, and the others are advanced; in this caſe, with reſpect 


to the cuſtom, it is as if he had no children: none of them 
can claim any thing by the cuſtom; and (the younger chil- 
dren being ſuppoſed to be fully advanced) the heir at law by 
the ſtatute ſhall have the whole. So here we may obſerve, as 
before hinted. * that as to the cuſtom the heir at law is barred 
by having lands; yet by the ſtatute he is in nowiſe barred 
by any lands that he may have had by deſcent or otherwiſe 
from the inteſtate; which we have ſeen in a former chapter”. 


Ir ſuch perſon hath divers children, the firſt of which is 
heir at law, the ſecond advanced, the third partly advanced, 
and the fourth not advanced; in this caſe, the child partly 
advanced, and the child not advanced, {hall have one half 


equally hetwixt them by the cuſtom, the child partly ad- 


vanced firſt thereunto bringing his partial advancement into 
hotchpot ; and the other half (which is the dead man's part) 
ſhall be diſtributed by the ſtatute equally amongſt all the ſaid 
children (the ſecond only excepted, who is ſuppoſed to be 
fully advanced already,) ſhare and ſhare alike, But if the 


heir at law hath been advanced by his father, otherwiſe than 


by lands, or as heir at law; he ſhall bring ſuch advancement 
into hotchpot with his brothers and ſiſters, otherwiſe he ſhall 
have no diſtributive ſhare by the ſtatute, 


Ix reſpect of the dead man's part, which is diſtributable by 


| he ſtatute ; we muſt obſerve as to this, that the repreſentatives 
of children dead are admitted to a diſtributive ſhare in the 


place of thedeceaſed child or children whom they repreſent ; 
but not ſo of the cullomary part by the cuſtom. 

Ir a man hath a wife and no child, ſhe ſhall have 
0 9 her convenient bed and apparel) one half by the 
cuſtom, and the other half (being the dead man's part) ſhall 


be diſtributed by the ſtatute ; of which dead man's part by 
the ſaid ſtwute ſhe ſhall have one half, and the other half 


ſhall go to the next of kindred to the deceaſed in equal degree: 
fo that, dividing the whole into four parts, ſhe ſhall have 


u Page 116. | „ Chap. 3. Page „„ 
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three, and they ſhall have one. But in reſpett to the dead 
man's part, although there be no child, yet if there hath been 
a child, and there are any legal repreſentatives, that is, lineal 
deſcendan's of ſuch child; then of the dead man's part by the 
ſaid ſtatute, the wife ſhall have but one-third, and the re- 
preſentatives ſhall have the other two-thirds: ſo that, dividing 
the whole into ſix parts, ſhe ſhall have four and MT ſhall 
have two. 


IF a man hath a wife, and alſo a child or chillies. one of 
which children is heir at law, and the others are advanced; 
in this caſe, with reſpect to the cuſtom, it is the ſame as if he 
had no child; and conſequently the wife ſhall have one half by 
the cuſtom, and the other half (being the dead man's part) 
ſhall be diſtributed by the ſtatute; of which dead man's part, 
by the ſaid ſtatute, ſhe ſhall have one-third, and the other two- 
thirds ſhall go to the heir at law; ſo that, dividing the whole 
into {ix parts, ſhe ſhall have four, and he thall have two. 
Ir a man hath a wife, and alſo a child or children, any one 
or more of which children are not advanced; by the cuſtom 
he ſhall have one-third part and the children not advanced 
ſhall have another third part, and the remaining third part 


| {being the dead man's part) ſhall be diſtributed by the ſtatute: 


of which dead man's part, by the ſaid ſlatute, ſhe ſhall have 
one. third, and the other two-thirds ſhall be diſtributed amongſt 
the children; ſo that, dividing the whole into nine, ſhe * 5 
have four, and they ſhall have five. 


To illuſtrate this, let us here for ample ſuppoſe a man 
inhabiting within the province of York dies inteſtate, leav- 
ing a clear perſonalty of goool; and leaving a widow and 
ſour children; the firſt being heir at law to freehold lands, 
and having received likewiſe of his father in his lifetime 4001 
to ſet him up in trade; the ſecond advanced to the amount 
of Zoool; the third partly advanced to the amount of bool; 
and the fourth not at all advanced. The queſtion is, how 
this perſonalty ſhall be diſtributed? Firſt of all, the widow 
{hall have one-third part by the cuſtom, as her widow's por- 
tion, to wit, Zoool, Another third part by the faid cuſtom, 
all be diſtributed amongſt the children; of which the heir 
an 23935 
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at law (as ſuch) by the ſaid cuſtom is excluded from re- 
covering any ſhare ; the ſecond ſon alſo, as being fully ad- 
vanced is excluded; but hereunto the third ſon {hall bring 
his partial advancement of 6ool into hotchpot, and then the 


third and fourth ſons ſhall divide the 36000 equally between 


them; but the real benefit thereof to the third ſon will be but 
1200l and to the fourth ſon 1800. "The remaining third 
part of the ſaid perſonalty, which is the dead man's part, 
ſhall be diſtributed by the ſtatute ; of which, by the ſaid ſta- 
tute the widow ſhall have one-third, to wit, 1000l; and the 
reſidue, being 2000], ſhall be diſtributed equally amongſt the 
ſaid three children, viz. the heir at law, and third and fourth 
ſons hay heir at law being let in for ſo much by the ſtatute ; 
and the ſecond fon being ſtill excluded, as having received 
more than his juſt proportion of his father's whole perſonal 
eſtate ;) but hereunto the heir at law ſhall firſt bring his par- 


tial advancement of 4ool into hotchpot, and ſo the ſaid three 
children ſhall divide the whole 2400] equally amongſt them; 


but the real benefit thereof to the heir at law will be but 400], 
and to the ſaid two younger children 80ol each. So that of 
the whole clear perſonalty of goool, the widow ſhall have 
4000], the heir at law 400l, the ſecond child nothing, the 
third child 2000], the fourth child 2600] ; which added to 
gether makes the goool *. But if by ſettlement a jointure 1s 
limited to the wife, in bar of all her demands out of the per- 


ſonal eſtate of her huſband, by virtue of the cuſtom or other- 


wile, the will be debarred of any ſhare, either by the cuſtom 
or ſtatute ; and in ſuch caſe it will be as if there were no wife, 
as has been mentioned” ; and conſequently the children muſt 
have the whole, „ e 


By this cuſtom, the cuſtomary ſhare which the children are 


entitled to, veſts in them immediately on the inteſtate's death; 
quite different to the cuſtomary ſhare which the children of a 


freeman of London are entiled to by the cuſtom of London, 


which does not veſt in them till they are twenty-one years of 


age; wherefore, until they attain that age, they cannot diſ- 


poſe of it by will ; and if they die under that age their ſhare 


| ſurvives to the other children, as has been thewn*. But 


here, as the cuſtomary ſhare veſts immediately on che 11- 


5 * 4 Burn's Eccleſ. Law, 407. 2 Page 103. 
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teltate's death, as doth the ſhare the children are entitled to 
by the ſtatute of diſtribution ; ſo that the whole is veſted in 
them immediately on the inteſtate's death, and being fo 


veſted, in caſe either child dies under age, and without wall, 


the hare of ſuch child will fall under the ſlatute of diſtribu- 
tion, and go according to the courſe of diſtribution treated 
of in a former chapter *, And if the infant be of the age of 


fourteen, if a male, or twelve, if a female, he or ſhe may 


diſpoſe thereof by will; as has been before mentioned con- 
cerning what an intant is entitled to by the ſtatute of diſtribu- 
That a male infant may make a will, and thereby 
diſpoſe of his goods and chattels at the age of fourteen, anda 
female at the age of twelve years, ſeems generally ſo to be 


allowed as not to admit of a doubt; provided they be of ſuf- 
ficient diſcretion. But as to real eſtates, by the ſtatute. 


34 & 35 Hen. VIII. c, 5. ſect. 14. wills or teſtaments 
made of any manors, lads, tenements, or other heredita. 
ments, by any perſon within the age of twenty-one years 
ſhall not be good or effectual in law; yet by this ſtatute, and 


the ſlatute 12 Car. II. all perſons of ſound mind (except 


infants and married women) are enabled to diſpoſe by will 


in writing of their whole landed property (except their 


copyhold tenements;) concerning which particulars we 
ſhall treat in the ſubſequent part of our work, and therewith 


y begin the Cn. chapter. 


SECTION THE FOURTH, 


OBSERV ATIONS ON THE USE AND BENEFIT A oy 


WILL. MAY-- BE ro A MAN's FAMILY OR 
REL ATIONS. 


Hove juſt now ſhewn that every man is at t liberty 


to make a will, and thereby to diſpoſe of his real 


_ eſtate, and in a former part of our work, that he may by 
will diſpoſe of the whole of his perſonal eſtate to whom he 
thinks fit e; likewiſe that infants at the age of fourteen 


years, if males. and twelve if females, may make wills, 
and thereby diſpoſe of their perſonal eſtate ; and as in our 
explanation preceding the contents of this work, we have 


briefly pointed out, and progreſſively explained the manner 
.:: of the law's s diſpoſal in caſe of inteſtaey, by which the utility 


8 Chap. „ op | © Page 101. 
» Page 113 | | | 2 
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of a will in a variety of caſes may readily be diſcovered; we 
ſhall here make ſome brief obſervations on the uſe and bene- 
fit the ſame may be to fuch of a man's family or relations 
who would be legally entitled to his eſtate and effects, in caſe 
he died inteſtate. And to this end we will firſt ſuppoſe a 


man to have relations, ſeveral of whom may be entitled to 


the adminiſtration of his eſtate, and he makes his will, and 
appoints one or more executors, and thereby gives his rela- 


tions his perſonal eſtate, juſt inthe ſame proportion as the law 


would entitle them thereto in caſe he had died inteſtate, and 
left it to the diſpoſition of the law: now by means of the will, 
for which ſome at firſt ſight may be apt to think there was 
little-occaſton, much altercation may be prevented ; as there- 
by all diſputes and controverſies concerning who ſhould have 
the adminiſtration will be totally excluded, no room being 


left for diſpute; and therefore it is probable very conſider- 


able expence will be ſaved; for as we have ſeen in the firſt 
chapter of this book, there may be room for contending who 


. ſhould, and who ſhould not have the adminiſtration; and in 


the ſecond chapter, we may perceive there are many circum - 


ſtances that might excite thoſe entitled thereto, rigorouſly to 


contend for it; which having too often been the caſe, and 


the determining who ſhould have the adminiſtration attended 
with ſuch expence and detriment to the parties concerned, as 


ultimately to render the inteſtate” 8 perſonal eſtate of litile or 
no benefit to them. 


Nexr let us ſuppoſe a a man to die inteſtate leaving a wife 


and ſeveral children who are of age, and equally entitled 0 


the adminiſtration with their mother; yet all amicably agree 


to ſuſſer their mother alone to adminiſter their deceaſed fa- 
ther's eſtate; and that one or more of thoſe children have 


been advanced by their father, either in part or to the full 
amount of their ſhare of his perſonal eſtate, Now although 
thoſe children may all have amicably agreed to ſuffer their 


mother to adminiſter, yet it may not only require ſome con- 


ſideration for the adminiſtratix to aſccrtain this advancement, 
and fo to make a juſt and equal diſtribution amongſt them, 
purſuant to the ſtatute of diftribution ; and (if the inteſtate 


be 


S 
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be a citizen of London, or an inhabitant of the province of 

York, where the cuſtoms interfere with the ſtatute) to make 
diſtribution purſuant to thoſe cuſtoms and the ſtatute ; but it 
will probably require much more conſideration, as well as a 
deal of pains and trouble for the adminiſtratrix, after ſhe- 
has alloted each of thoſe children their lawful ſhare to 
convince them that it is the whole each can demand; ſo 
that all may be ſatisfied of juſtice being done, and there- 
by be prevented from calling in the aid of counſel, or 


| ſome perſon learned in the law, if not the aid of a court 
of equity, to ſatisfy them reſpecting their ſhares of their 


deceaſed father's eſtate; which latter aid having been often 
required when the former could not ſatisfy, the conſequence 

hath been, that conſiderable ſums of money have been ſpent 
in litigation, and that not only to the great loſs, but even 


to the utter ruin of ſome of the inteſtate's children; which 


might totally have been prevented, had he made a will with 


good advice, as by the aſſiſtance of lome perion ſufficiently 
verſed 1 in the law. 


 Acain, let us ſuppoſe a man to die inteſtate, leaving no 
wife, but a child or children, who may not be of the age the 


law requires to adminiſter his eſtate. Here as concerning 
the perſonal eſtate, the ordinary aſſigns ſome perſon to take 
care thereof, and to provide for the infant's maintenance and 
education“. Whereas the father might by will have veſted 


his eſtate in one or more of his judicious friends to have 
taken care thereof, and to have diſpoſed of it at ſuch times, 


and in ſuch manner as he might have directed; by which 


means he would not only have had one or more perſons 
of his own chooſing to take care of his eſtate for his chil- 
dren, and to diſtribute it to them according to his own. 


direction, but would have ſaved the expence which the ordi- 


nary's aſſignment is attended with, and which ceaſes when 


either child attains twenty-one years of age, on which a new 


adminiſtration is granted; the expence whereof as well as of 


that which ceaſes, is ſomewhat more than the expence of 


8 Black. Com. 1 V. Wor: 463. 5 
: general 
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general letters of adminiſtration : ſo that in this caſe here is 
perhaps more than double the expence to come out of the de- 
cealed's eſtate than the proving his will (if he had made a 
will) would have been attended with; and probably much 
greater expencethan this, the children, when of properage, may 


be occaſioned, by calling the perſon aſſigned by the ordinary 


to account, and in getting his account ſettled and adjuſted. 


CONCERNING the utility of a will, and the benefit it may be 


of to a man's family or relations, much more might be ſaid ; 
as any perſon after reading this work may clearly perceive, and 
thereby ſee that ſuch advantage may redound to a man's fa- 


mily or relations by a will, as to be convinced that the ſmall 


expence of employing counſel, or a perſon ſuthciently verſed 
in the law for making it, is not an object to be compared 


with the hazard of litigation that might be occaſioned by 2 


_ perſon's dying inteſtate ; and the loſs and detriment his family 
or relations may thereby ſuſtain. By a will made with 
good advice, or by the aſſiſtance of a perſon ſufficiently 
verſed in the law, the teſtator's eſtate may be given and diſ- 
poſed of fo as not to leave the leaſt room for diſpute or liti- 
gation ; yet if the will be not made with good advice, it 


may be attended with as bad conſequences as if the teſtator 
had died inteſtate, and left his eſtate to the diſpoſition of the 


law; and this is obvious to every perſon who has been con- 


verſant with the books of report, or hath attended the courts. 


of juſtice; and it is obſerved by Sir William Blackſtoye *, 


that an ignorance of the forms which the policy of the laws 


hath made necellary for the wording of laſt wills and teſla- 
ments, and of the atteſtation, muſt be of dangerous conſe- 
quence to ſuch as compile their own teſtaments without any 
aſſiſtance ; and that thoſe who have attended the courts of 


juſtice, are the beſt witneſſes of the confuſion and diſtreſſes 
that are thereby occaſioned in families, and of the difficul- 


ties that ariſe in diſcerning the true meaning of the teſtator, 
or ſometimes in diſcovering any meaning at all; ſo that in 
the end his eſtate may be veſted quite contrary to his inten- 
tions; becauſe he has perhaps omitted One or two formal 
=> Com. L V. 7. 


Words, 
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words, which are neceſſary to aſcertain the ſenſe with indil- 
putable legal preciſion, or has executed his will in the pre- 
ſence of fewer witneſſes than the law requires. 

As an illuſtration of thoſe obſervations will appear in the 
enſuing part of this work, where the teſtator has ſuch in- 
ſtructions for making his will, as by due attention thereto, 
he may be aſſiſted and enabled to make it with accuracy; 
unleſs his eſtate ſhould be ſo fettered with intails, or en- 


tangled by ſettlements or conveyances, as to render him 


incapable of forming a juſt conception thereof; and under 
ſuch circumſtances as well as when the eſtate is of very 


conſiderable value, it is adviſable for him to apply to coun- 


ſel, or ſome perſon well verſed in the Jaw, for further inform- 
ation: we ſhall now conclude this part of our work by juſt 


mentioning that as it hath been preſumed, where a will has 


been made contrary to the intereſt and inclination of ſome of 


the teltator's family or relations, the ſame unknown to him 
J 


has been deſtroyed before his death, or concealed afterwards; 


and thereby notwithſtanding the care he may have taken to 


diſpoſe of his eſtate and effe&s, the ſame have been left to 
the diſpoſition of the law: for preventing ſuch misfor- 
tune we may obſerve lord Coke's advice; which is to make 
two parts of the will, and to leave one part thereof in the 
hands of a friend!; either of which parts may be proved, 
and hereby the teſtator's will may be ſecured ; and if he 
ſhould have a mind to cancel it at any time before his death, 
this will in no wiſe prevent or hinder him from fo doing ; no 
more than if there was only one part. For the cancelling of 
one part when the ſame is done with an intention to deſtroy 
the will, isas the cancelling of both, and a good revocation 


of the whole will. Where the eſtate and effects are of any 


conſiderable value, this method of making the will in two parts, 
and leaving one part thereof with a friend, is commonly uſed. 


3 Co. Rep. 36. work, p. 178,) it would be well for him 

z 1 P. Will. 3 Note 1. 4 edit. at the time of cancelling the duplicate 
The deſtroying the will by cancelling to ment1on his intention to ſome diſin- 
the duplicate, depending on its being tereſted perſon, or to make a memo- 
done with a mind or intention to re- randum thereot in writin g, which might 


voke (unleſs the teſtator makes an- 
other will, aud thereby effeftually re- 
vokes the lormer, concerning which we 


bull ticat in 2 ſableg zent part of our 


be ſubſcribed by witacirfumil ar tothe | 
form we have laid down for republiſh- 
ing a will, in page 187. 


Ei 


T HN 


DISPOSAL OF A PERSON's ESTATE BY 
WILL AND TESTAMENT. 


The Power a Man hath for diſpoſing of his Pr operty 


by Will. What he may not diſpoſe of by Will. 
Eftates to be ſo diſpoſed of as net to be render ed Un 


alienable after a certain Time. 


TN the former part of this work it has been ſhewn, 
that all perſons may by will diſpoſe of their perſonal 
eſtate to whom they think fit*; and that male infants, if 
they are of ſufficient diſcretion at fourteen, and females at 
twelve years of age, may diſpoſe of their perſonal eſtate by 
will“. Perſonal eſtate is generally underſtood in contra- 
diſtinction to real eſtate, as moncy, goods, and chattels, 


particulariſed in the ſecond ſection of the ſecond Chapter of 
the Law's Diſpoſal, and there thewn by what will go to the 


adminiſtrator®. As to real eftate*, by ſtatute 34 & 35 
Hen. VIII. c, 5. and by virtue of the ilatute 12 Car, II. 
c. 25. all perſons (except married women, infants, idiots, 
and perſons of nonſane memory) are empowered to diſpoſe 
by will in writing of the whole of their landed property (ex- 
cept their copyhold tenements) to whom they think fit, unleſs 

it be to bodies corporate ©; and that even to the total diſin- 


heriſon of the heir at law, notwithſtanding that erroneous 


opinion which ſome entertain of the neceflity of leaving the 
heir a ſhilling, or ſome other expres legacy, in order to diſin- 
| Berit him efſectually. 


„ 101 4 Defined, Page 86. 


» Page 113. 128, Black. Com. 2 V. 375, 376. 


+ Page 28—37. 
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Thus has the legiſlature enabled perſons to diſpoſe of 


their landed property to any perſon or perſons, except it be 


to bodies corporate, the reaſon of which exception will be 
ſhewn hereafter ® And as to freehold eſtates held by one 
perſon during the life of another, ſtyled eſtates per auter vie, 
thoſe are alſo deviſable by will, as may be perceived by what 


has heretofore been mentioned*. But no pfoviſion being 


yet made with reſpect to copyhold eſtates, the power of de- 
viling is now indirectly exerciſed over thoſe by an applica- 
cation of the doctrine of uſes ſimilar to that which was an- 
ciently reſorted to in reſpect to freehold lands; for the prac- 


tice is to ſurrender to the uſe of the, owner's laſt will, and on 


this ſurrender the will operates as a declaration of the uſe 
and not as a deviſe of the land itſelf ?. So from hence we 
may obſerve that the teſtamentary power is now exerciſable 
either directly or indirectly over land of every tenure now in 
uſe where the ſame is not held in joint-tenancy, or fettered 
with intails, of which we ſhall hereafter make mention. 
But with reſpett to land, or real eſtate, it muſt be obſerved, 


that a deviſe will not operate thereon, unleſs the teſtator is in 


poſſeſſion thereof at the time of executing his will; yet as to 
perſonal eſtate it will operate upon whatever a man has there- 


of at the time of his death, concerning which we ſhall ſee 


more in a ſubſequent chapter“. 

Wurnx there is a general deviſe of lands, and theie is no 
ſurrender of the copyhold lands to the uſe of the will, the con- 
ſtruction at law is, that thoſe do not paſs by the will; copy- 
hold lands not being properly the ſubject of a deviſe, and there- 
fore do not paſs by the will, but by the ſurrender i. So if I 
would deviſe a copyhold eſtate I muſt ſurrender it to the uſe 


of my will, otherwile, after my death application muſt be made 


to a court of equity for ſupplying the defect thereof, which 
the court will do in ſome caſes, as in favour of a child or widow, 


© Page 138. qt aught of a will, the ſigning and pub- 
f Page 49. | lication whereof were prevented by the 
s Co. Litt. 111. Note 1. 13 edit. ſudden death ofthe teſtator, yet being 
» Pare 187, 188. proved in the eccleſiaſtical court as a 
in Atkyns 388. In a caſe before teſtamentary paper, was ſufficient to 


Sir L/oyd Kenyon, maſter of the rolls, paſs copyholds, which the teſtator had 


ſitting for lord chancellor, May 1786, before ſurrendered to the uſe of his 
his honour determined that a mee will. 2 Bro, Cha, Rep. 53. 


and - 
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and in favour of creditors where there is a deviſe of real eſtate 
to pay debts, and there is no real eſtate but copyhold *, And 
a ſurrender of copyhold eſtate hath been ſupplied for creditors, 
though there was freehold ſpecifically devifed by the fame 
will “. Cr 

WHERE the real eſtate generally is deviſed for, or charged 
by will with, payment of debts, copyhold lands which are not 
ſurrendered to the uſe of the will, do not paſs thereby, if there 
be freehold ſufficient to anſwer the purpoſe; otherwiſe, the 
copyhold ſhall paſs, and the court will ſupply the ſurrender. 
Yet the freehoid, if any, ſhall be firſt applied: hut this is to 
be underſtood of the legal eſtate only, for an equitable eſtate 
of copyhold will paſs by ſuch deviſe without ſurrender“; as 
where a copyholder has mortgaged his copyh'id and the 
mortgagee is admitted, the mortgagor, not having the /egal 


eſtate of copyhold in him, has no eſtate that he can ſurrender, - 


and therefore may deviſe the copyhold premiſes without any 
ſurrender ©, as alſo he may where the egal eſtate is in 
truſtees®©. i 

A SURRENDER ſhall be ſupplied for a limited intereſt 
(a wife for life) though the deviſees over (nephews and nieces) 
are not entitled to have it ſupplied for theme. And a ſur- 
render will be ſupplied for a wife againſt a diſtant heir (4 


nephew) not provided for by the teſtator f. And for children 


wherever the heir is provided for, though the proviſion be not 
from the teſtator.— If there be a cuſtom in a manor, that 
copyhold ſhall not be ſurrendered to the uſe of a will, ſuch 
cuſtom is bad s. - Where the teſtator by his will, taking 


notice that he had not ſurrendered copy hold eſtates, which he 


deviſed, but directing his ſon to convey them, and deviſing 
to the ſon other eſtates, though the copyholds were not de- 
 viſable by cuſtom, the ſurrenders were decrecd to be made. 
And lord chanzellor was clearly of opinion that, though thoſe 
copyholds were not deviſable by the cuſtom, yet, as the teſtator 
might diſpoſe of them, and had marked his intention fo to do, 


that brings it within the principle upon which the court 


proceeds in ſupplying ſurrenders for payment of debts or 
proviſians for younger children. which are conſidered as 


meritorious conſiderations; and decreed the ſurrender _ 


prayed by the bills. 67 
k Law of Teſt. 171. 4 Burn's * Marſtin v. Gowan, 1990. q Bro, 
1 Eccleſ. Law, 59. Cha. Re 7 ; , 15 3 1 


. | 170. 
Bi ab v. El. y, 1788. 2 Bro. Cha. b 8 v. Gibſon, 1791, Tbid, 
Rep. 325: ' 229. | | p 
e 3 F. Will. 98. Note 2, qth edit, s Pikev. Pe, Ibid. 236. 

bid. 369. Note 1. Wardell v. Wardell, 1790. bid. 
4 2 Atk. 38. 1 Bro. Cha. Rep. 48 1. 116. 1 


1 


CONCERNING 


F Fe IS EE Ren do ores ß ne I 


— — 


4 
i 


| 
| t 
1 
'F 
* 

Li” 
[74 ö 
7 
. 

„ 
1 
# F 
= 
4 
4 


139 The Dispos at. of a Pexsow's EsrarE 


CONCERNING infants, married women, ideots, and per- 
ſons of nonſane memory, more will be {aid hereafter under a 
ſubſequent head; and here we may obſerve, that notwith- 
ſtanding the law has given a man a large and extenſive power 
for diſpoſing of his property by will, yet there are ſome eſtates 
and effects which he may by deed or otherwiſe diſpoſe of in 
his life-time, but is not allowed to diſpoſe. thereof by will; 
and thoſe ſhall be our next ſubjett. 
| AND here we ſhall firſt advert to what has been mentioned 

[| in the former part of this work, that all ſuch chattels per- 

1 ſonal as a woman is poſſeſſed of, immediately on marriage 

veſt in her huſband; and that her chattels real he may make 
=! his own it he pleaſes". The former of thoſe he may diſpoſe 
= of by will to whom he thinks fit; but the latter, unleſs he 

| exerciſed ſume act of ownerſhip to make them his own, as im 

caſe of leaſchold eſtates for years, or for years determinable 

upon lives, he may ſurrender the leaſes, and take new leaſes, 
or fel] the eſtates and repurchaſe them, otherwiſe thoſe will 
not paſs by his will, but on his death will return to his wife ; 
yet if he ſurvives her, will be his own to all intents . So it 
will be in reſpect of any debts that were due to the wife be- 

. ſore marriage, and which were not received or got in by the 

hoſband and wife during their joint lives. So likewiſe it 

will be in reſpect to the wife's par aphernalia defcribed! in the 
former part of this work *. 

1 | AND in caſe of joint- tenancy, if any eſtate either real or per- 
ſonal is held in joint-tenancy, it cannot be deviſed by will; 
ſor a deviſe of an eſtate whereof the deviſor is jointly ſeiſed is 
void, the will not taking effect till after the death of the deviſor. 
and by his death all the eſtate preſently comes by the law to 

his companion which ſurviveth®, and who takes the whole 
by prior title v. The nature and eſſects of joint-tenancy 

| being very neceſſary to be underſtood, 1 ſhall here be ſome- 

MW what particular in deſcribing it; and then ſhew how a joint- 

tenant may obtain power for deviſing his part by will. Joint- 

tenancy is where two or more perſons come to and hold an 


—— Sanger ͤ „„ 0 


| 1 * 2 | ud Co. Litt. 18 5, 186. 

| | 4 Co. Rep. 51. | K Cub. on Wills, 123 
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6Nate jo'ntly by one title, and thoſe perſons are called joint- 
tenants, becauſe the eſtate is conveyed to them jointly ; as 
where a man is ſeiſed or poſſeſſed of an eſtate in fee-ſimple, 
and makes a conveyance to two or more and their heirs, or 
makes a leaſe to them for life, or where two or more have a 
joint eſtate in a chattel real or perſonal, or a joint eſtate in a 
debt, duty, covenant contract, &c. it is a joint-tenancy, and 
the part of him that dies, goes not to his heir, executor, or ad- 
miniſtrator, but the whole to the ſurvivors or ſurvivor 4; and 


a will made by a joint-tenant during the continuance of the 


joint-tenancy is not a good will, even as to his ſhare of the 


eſtate under the ſtatute ot wills, notwithſtanding a ſubſequent. 


ſeverance ot the joint-tenancy by a partition made after the 
making of the will and before the teſtator's death, unleſs there 
be a republication of it after the partition". But as to joint- 


merchants for the wares, merchandizes, debts or duties, that 


they have as joint-merchants or partners, the ſame {hall not 
ſurvive but ſhall go to the executors or adminiſtrators of him 
that dieth, by the law of merchants, which is part of the 


laws of this realm for the advancement and continuance of 
commerce and trade, as being for the public good. And 


for the encouragement of huſbandry and trade, it 1s held, that 
a ſtock on a farm, though occupicd jointly, and alſo a ſtock 
uſed in a joint undertaking by way of partnerſhip in trade, 
ſhall always be conſidered as common and not as joint- pro- 
perty, and there ſhall be no ſurvivorſhip therein :. So that 


it may be in the power of the joint- merchant, joint-trader, or 


farmer, to deviſe his ſhare by will ; and in caſe he dics with- 
out will, the ſame ſhall go to his adminiſtrators: and the 


ſurviving partner is conſidered in equity barely as a truſtee 


for the repreſentatives of the deceaſed ; upon which footing the 
accounts muſt be taken, and nothing conſidered as the ſhare 
of the ſurvivor till afterwards ; becauſę uf the continuance of 


the property in the ſtock to the repreſentatives of the deceaſed 


partner, who has a ſpecific lien thereon, although the ſur— 
vivor altterwards dies or becomes baykrupt. (“) 1 


In order to ſhew how one joint-tenant may obtain power 


to deviſe his part by will, we may firſt take notice of the dif- 
terence between joint-tenants and thoſe called tenants in 


4 Black. Com. 2 V. 399. Black. Com. 2 V. 399. 
Burr. Mansf. 1438. (tt) Trader's and Conveyancer's 
Co. Litt. 182. EN + Guide and Guard, Caa?, VIII. 
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common; and then proceed to ſhew how a joint-tenancy 
may be turned into a tenancy in common by either of the 
tenants, and from that brought into a ſeparate eſtate. Joint- 
tenants have the eftate by one joint title and in one right, 


and tenants in common by ſeveral titles, or by one title and 


by ſeveral rights, but this property is common to them both, 
viz. that their occupation is undivided, and that neither of 
them knoweth his own ſeparate part“, both having a unity of 
poſſeſſion, ſo that neither tenant is poſſeſſed of any particular 
part of the eſtate, but each hath a ſhare in and throughout the 
whole ; and, as has been obſerved, an eſtate held in joint-te- 


nancy goes to the ſurvivors or ſurvivor, and never deſcends to 


the heir nor goes to the executor or adminiſtrator of the de- 
ccaſed, except in the caſe of joint-merchants, traders, &c. But 


of an eſtate held by a tenancy in common, either of the tenants 
may diſpoſe of his part to whom he pleaſes by will, and the 


deviſee or deviſees to whom the ſame is deviſed will have a 
good title thereto; and in caſe the eſtate is not deviſed by 


will, and one of the tenants thereof dies inteſtate, his ſhare 


will deſcend or go to his iſſue or next of kin *. 


Tux creation of an eſtate in joint-tenancy depends on the 


wording the deed or deviſe by which the tenants claim title; 


for this eftate can only ariſe by purchaſe * or grant, that is, 
by the act of the parties, and never by mere act of law ?. It 


an eſtate be given to two or more perſons without adding any 
reſtrictive, excluſive, or explanatory words, as if an eflate 
held in fee-ſimple be deviſed to A and B and their heirs, this 
makes them joint tenants in fee thereof; ſo if it be given to A 
and B for their lives, it makes them joint-tenants for life, So 
if a chattel real, as a leaſehold eſtate for years, or any chattel 


_ perſonal, as a horſe, a piece of plate, or any houſehold goods, 
be given to two or more perſons without adding any reſtric- 


tions, excluſive, or explanatory words, they are joint-tenants 


thereof. A tenancy in common may be created by expreſs 
timiation, but care muſt be taken not to inſert words which 
imply a joint- eſtate; but as in this reſpect there is great 
nicety in wording of wills as well as deeds, it is the moſt 


uſual as well as the ſafeſt way, when a tenancy in common 


is meant to be created, to add expreſs words of excluſion as 
well as deſcription, and limit the eſtate, whether real or per- 


= Co. Litt, 189. „ The word purchaſe is defined Page 69. 
» Hawkins's Abr. Co. Litt, 267. Black. Com. 2 V. 180. V 


ſonal 
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ſonal, to A and B [e perſons to whom it is limited] to hold as 

tenants in common, and not as jount-tenants *. = 
JoinT-TENANC1ES may at any time be turned into te- 
nancies in common at the election of either of the joint- 

tenants ; for if ove joint-tenant aliens or conveys his eſtate 


to a third perſon, the joint-tenancy is ſevered and turned 


into a tenancy in common ; for the grantee and the remain- 


ing joint-tenant hold by different titles (one derived from the 
original, . the other from the ſubſequent grantor ;) and if 


a joint-tenant in fee makes a leaſe for life of his ſhare, this 


defeats the jointure * ; ſo if there be three joint-tenants ad 


one of them aliene that which to him belongeth to another, 
in this caſe the alienee is tenant in common with the other 
two joint-tenants, but the other two are ſeiſed of the two 


parts which remain jointly, and of theſe two parts ſur- 


vivorſhip will take place“; and if one of three joint- 
tenants releaſes his ſhare to one of his companions, though 
the joint-tenancy is deſtroyed with regard to that part, yct 
the two remaining parts are {till held in jointure ® When a 


Joint tenancy is turned into a tenancy in common, any of 
the tenants in common, as has before been obſerved, may 


deviſe their ſhare by will, or the ſame if not deviſed will de- 


ſcend or go to their iſſue or next of kin; yet the deviſces or 


iſſue will not have an eſlate in ſeveralty or any ſeparate eſlate, 
but will ſtill be tenants in common, and till partition made, 


the unity of poſſeſſion will continue; for there are only two 


ways by which eſtates held as tenancies in common can be 
diſſolved ; the one is by uniting all the titics and intereſt in 


one tenant by purchaſe or calarwite: whereby the whole may 


be brought to one ſeveralty, or the whale eltate veſted in one 
of them; the other is by making partition *, which if they 
mutually agree, they may make when they pleaſe between 
themſelves; but if they cannot mutually agree to divide, they 
may have recourſe to the writ framed upon the ſtatutes 31 
Hen. VIII. 0. 1. and 32 Hen, VIII. . 92. whereby 9 me 
Black. Com. 2 v. 194. e Black. Com. 2 V. 186. 


a 1b:d. 185, 186. Nia. 19h 
Co. Litt. 189. N | 
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tenants and tenants in common, either of eſtates of inheritance 
or other leſs eſtates, are compellable to make partition . 


FROM hence we may perceive, that a man by his own 
act may obtain power for diſpoſing by will of his ſhare in 
the eſtate which he held in joint-tenancy. So where a man 
is ſeiſed of ſuch eſtate in fee-tail as by virtue of a fine or re- 
covery may be conveyed of which mention is made in the 
appendix to this work ?; he may obtain power to deviſe the 
fame by will. But if the joint-tenant, or tenant in tail, 
make his will before ſeverance of the joint-tenancy, or bar- 
ring the intail, the deviſe will be void; therefore if the joint- 
tenancy be afterwards ſevered, or the intail barred, the teſ- 
tator ſhould republiſh his will, as thereby the ſame may be 
made effeQtual for paſſing the eſtate". With reſpett to 
dower, mentioned in the former part of this work', we may 
here, by way of reminding the reader of what has heretofore 
been ſaid concerning it, juſt obſerve, that a wife cannot be 
barred thereof by her huſband's will, unleſs after his death 
ſhe accepts of any thing given her thereby as in lieu or ſatis- 
fection for her dower. ; 


Havins thus ſhewn what a man may, and what he may 
not, diſpoſe of by will, we come now to treat on the diſpoſal 
of eſtates in ſuch manner as the ſame may not thereby be ren- 
dered unalienable after a certain ume. 1 i 


ALTHOUGH, as it has been obſerved, a man may by will 
diſpoſe of his landed property to whom he thinks fit, and 
that even to the total diſinheriſon of the heir at law, yet he 
muſt diſpoſe of it in ſuch manner as that it may be aliened 
or conveyed within ſuch time as the law hath fixed; in 
order that it might thereby be rendered capable of anſwering 
the purpoſes of commerce, and providing for the innume- 

rable contingencies of private life *; and therefore the eſtate 
muſt not be ſo deviſed as to create what the law calls a 
| perpetuity, As where a deviſe was made to the Drapers 

Company and their ſucceſſors in traſt, to convey the eſtate 
to the deviſor's grandſon Matthew Humberſton for life, and 
afterwards, on the death of the ſaid Matthew, to his ſon 
for life, and ſo to the fix{t ſon of that firſt ſon for life, & c. 


f 1hid. 185. 55 1 Page 96. 
6 Page 286. n. | k Black. Com. V. 174. 
b See republiſhing a wall in. Page . 


N 8 
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and if no iſſue male of the firſt ſon, then to the ſecond ſon 
of the ſaid Matthew Humberſton tor life, and fo to the fiſt 
ſon, &c. and in failure of ſuch iſſue of the ſaid Ma/thew, 
then to another Matthew Humberſton for life, and to his 
fiiſt fon for life, &c. with remainders over to many of 
the Humberſtons (as the reporter thinks, about fifty) for 
their lives ſucceſſively, and their reſpective ſons, when born, 


for their lives, without giving any eſtate in tail to any of 


them, or making any diſpoſition of the fee. This caſe 
being brought before the court of chancery, it was held by 
Lord Cowper, that this attempt to make a perpetual ſuc- 
ceſſion of eſtates for life was vain and impradticable, and 


that there ought to be a (tric ſettlement made, and the intent 


of the teſtator followed as far as the rules of law would ad- 
mit ; and his lordſhip directed a ſettlement to be made, ſo 
that ſuch who were in being ſhould be only tenants for life; 
but where the limitation was to a ſon not in being, there he 
mult be made tenant in tail'; who, when of age, may be 


enabled by ſuffering a recovery, it not by paſſing a fine, 


to ſell and convey the inkeritance, which a tenant for life 
cannot alone obtain power to do, as wil! be ſhewn in the 


_ appendix to this woak, as alſo how real eſtates may be deviſed 


with remainders in tail ®, 
Wirth reſpe& to executory deviſes, a brief deſcription 
whereof we ſhall ſee hereafter”; the utmoſt length that has 


been hitherto allowed for the contingency of an executory 


deviſe to happen in, is that of a life or lives in being, and 
one and twenty years afterwards; as when lands are deviſed 
to ſuch unborn ſon of a feme-covert as ſhall firſt attain the 
age of twenty one, an! his heirs; the utmoſt length of time 
that can happen before the eſtate can veſt, whereby the inhe- 


ritance may be aliened or conveyed, being the Jile of the mo— 
ther and the ſubſequent infancy of her ſon. 


As to chattels real“, which may be deviſed with limita- 
tions over; in order to prevent the danger 6 


i Gilb, on Wills, 159. Law of w Sce Clauſe 5. in Page 233—236, 
Teſt. 155, 1Þ, Will, 333. Note 1. v Page 152. 
4 edit. = „ , ® Deſcribed, Page 28, 29. 
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it has been ſettled, that thoſe may be deviſed to one for life, 
and after his death to another for life, which 1s termed 
limiting over, and ſo to as many perſons as are in being ; 


but all' the perſons. muſt be in being during the life of 


the firſt deviſee, or perſon to whom firſt deviſed, as then 


all the candles are lighted and conſuming together, and 


the ultimate den iner, as it is termed, is in reality 
only to that remainder-man who happens to ſurvive all 
the reſt: or, that ſuch remainder may be limited to take 
effect upon ſuch contingency only as mull happen (if at all) 
during the life c the firſt deveſce “. But of this ſee more in 
the laſt paragraph of the enſuing page. 


LtMITATIONS of chattels perſonal, in remainder after a 
bequeſt for life, are in like manner permitted, though for- 
merly that indulgence was only ſhewn where merely the 
uſe of the goods, and not the goods themlelves, was given 
to the firſt legatee, the property being ſuppoſed to continue 
all the time in the executor of the deviſor. But now that 
diftinftion is diſregarded ; and if a man, either by deed or 


will, gives or deviſes his books or furniture to A for life, 


with remainder after the death of A to B, this remainder to 
B is good; and it has been held that B might exhibit a bill 


againſt A to compel him to give ſecurity that the goods ſhall 


be forthcoming at his deceaſe. But, by lord Thurlow, in 
a late caſe : The caſes as to tenant for life giving ſecurity 


for the goods have been over-ruled, and the court now de- 

mands only an inventory, which is more equal juſtice; as there 

| ought to be danger, in order to require ſecurity”. Wich re- 

ſpect to bequeſts ot chattels with limitations over, we muſt ob- 

ſerve, that where an eſtate-tail in things perſonal is given 
to the firſt or any ſublequent poſſeſſor, it veſts in him 


the total property, and no remainder over ſhall be per- 
mitted on ſuch a limitation, For this, if allowed, would 


tend to a perpetuity, as the deviſce or grantee in tail of 
a chattel has no method of barring the entail: and therefore 


the law veſts in him at once the entire dominion of the goods, 


being analogous to the fee-ſimple which a tenant in tail may 
acquire in a real eftate*, So, upon the ſame principle, 
if a ſum of _— is intailed, all e limitations over 


will be barrgg *. 


ey Law of Teſt, 82. Black, "Fug 5 Black. Com. 2 v. 298; 


2 V. 174. 4 Burn's Ecclef. Lay, 1 by 
4 Black, Com. 2 V. 398. | Bro, Cha, Rep: 33- 127. : | * "NF 
r Folty and Burnet, March, I 783. | | 
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AND upon this principle the reſolutions have been concern- 
ing chattels bequeathed to go as heir-looms; as where lord Fo- 
ley by will be ueathed all his plate, china, &c. which ſhould 
hitley, or Foley-Houſe, to be held and cnjoyed 


and ſucceſſively be entitled to the uſe and palſeſſion of the e 
hauſes reſhectively, as, and in the nature Heir-looms, to be an- 
nexed and go along with ſuch houſes reſpectively for ever. Alon 
being born who was tenant in tail of one of the houſes (ſub- 
Jett by the will to his tather's life eſlate therein) the chattels 
ſo bequeathed were held to veſt in him at his birth, and he dy- 
ing, to veſt in his father as his perſonal repreſentative, - By 
Aſhurſt, lord Commiſſioner. The general rule 1s, that where 
the chattel intereſt comes to one who would be tenant in tail 
of land, the limitations over are void. There is allo another 
rule that the intereſt may be ſo given as not to veſt abſolutely 


in the filt taker. Where the teſtator leaves it to the court 


to make the conveyance, the court will protect the property 


as far as may be; here he has taken upon him to be his own 


conveyancer, The chattels are to accompany the eſtate, — 


When a tenant in tail comes into / | being] it muſt veſt ; 


otherwiſe the abſurdity muſt happen of the perſonal eſtate be- 
ing tied up longer than the real. We can only adopt fo much 
of the teſtator's intent as was legal. It muſt follow the rule 
of law; and a perſon becoming tenant in tail muſt have the 


ab ſolute intereſt in the perſonal property“. 


So where the teſtator directed « that all his plate, china, 
« &c., which ſhould be in his houſe at Hanbury Hall, ſhould 
„go as heir-looms with his real eſtate, and be held and en- 
joyed by the perſon or perſons, that ſhall, for the time be- 
„ ing, by virtue of his will, be intitled to his ſaid real eſtate, 
* as far as the rules of law and equity will permit, and direct- 


ed an inventory to go with the eſtate;“ the ſame were de- 

creed to veſt in the firſt tenant in tail who came into being, 

and on his death to veſt in his father as his perſonal repreſen- 
. nave *;-; bl os 1 


Ið the caſe of terms of years and perſonal chattels, the v-· H. 
ing of an intereſt which in realty would be an eſte tail, bars 
the iſſue and all the ſubſequent limitations; but terms of years | 
and perſonal chattels may be intailed by cxecutory devile or by 

a Foley v. Burnell, 1733. 1 Bro. op 
Cha, Rep. 274. Decree athrmed in the 
Houſe of Lords, Apt 253g: 


* 


Haug han v. Bus ſlen, 1790. 3 Bro. 
Cha. Rep. 101. N 5 


deed 
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deed of truſt, as effectually as eſtates of inheritance ; if it is 

not attempted to render them unalienable beyond the duration 

of lives in being and twenty-one years after, and perhaps in 
the caſe of a p:;/{humons child a few months more; a limitation 
of time wiſely adopted in analogy to the caſe of freeholds of 
inheritance, which cannot be ſo limited by way of remainder 
as to poſtpone a compleat bar of the intail by fine or recovery 
for a longer ſpace. | By a ſeries of deciſions every ſpecies of 
property is in ſubſtance equally capable of being ſettled in the 
way of intail, and though the modes vary according to the na- 
ture of the ſubject, yet they tend to the ſame point, and the 
duration of the intail is circumſcribed almoſt as nearly within 

the ſame limits as the difference of property will allow *. 


Hewnces may be perceived, that notwithſtanding the law 
has veſted perſons with great power for diſpoſing of their real 
and perſonal eſtates by will, yet it has not left them to their 
own vain humour and caprice in diſpoſing thereof, but ju- 
dicioully prefcribed bounds whereby tho eſtates may be 
rendered moſt beneficial to the ſucceeding generation; and 
upon thoſe principles, and to prevent the extenſive gifts in 
mortmain, corporations were excepted in the ſtatute 34 and 
35 Hen. VIII. as the gift to a corporation which never dies 
muſt tend to a perpetuity, | 


IT having been held that the ſtatute 23 Hen. VIII. did 
not extend to any thing but ſuperſtitious uſes, and that 
therefore a man might give lands for the maintenance of a 
ſchool, an hoſpital, or any other charitable uſes; it was 
apprehended, that perſons on their death-beds might make 
| Tongs and improvident diſpoſitions even for thoſe good pur- 
poſes, and thereby defeat the political ends of the ſtatutes 
of mortmain ; it is therefore enacted by the ſtatute 9 Geo. II. 
c. 36. that no manors, lande, tenements, rents, advowſons, 
or other hereditaments, corporeal or incorporeal, whatſoever, 
nor any ſum or ſums of money, goods, ehattels, ſtocks 
in the public funds, ſecurities for money, or any other 
perſonal eſtate whatſoever, 1% be laid out or diſpoſed of in the 
purchaſe of any lands, tenements, or hereditaments, (hall be 
given, limited, or appointed by will, to any perſon or per- 
ſons, bodies politick or corporate or otherwiſe, for any 
eflate ir intereft whatſoever, or any ways charged or incumbered 


Co. Litt. 20. Note 5. 13 Edit, 


by 


/ 
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by any perſin or perſons whatſoever, in truſt or for the benefit 
of any charitable iſe whatſoever ; but ſuch gifts ſhall be by 
deed indented, ſea'ed and delivered in the prefſence-of two 
or more credible witneſſes twelve calendar months at leaſt 
before the death of ſuch donor, and be inrolled in the high 
court of chancery within ſix calendar months after exe- 
cution, and the ſame to take effect immediately after the 
execution for the charitable uſe intended, and be without 
any power of revocation, reſervation, or truſt for the benefit 
of the donor. And all gifts and appointments whatſoever 
of any lands, tenements, or other bereditaments, or of any 
eftate or intereſi therein, or of any charge or incumbrance af 
fecting or to affeft any lands, tenements or hereditaments, or 
any perſonal eſtate, ty be laid out in the purchaſe of any lands 
tene mens, or hereditaments, or any eſtate or intereſt therein, or 
of any charge or incumbrance affecting or to affect the ſame, to 
or in truſt for any charitable uſe whatſoever, made in any 
other manner than is direled by this act, hall be abſolutely 
null and void. But the two univerſities, their colleges, and 
the ſcholars upon the foundation of the colleges of Eaton, 
Wincheſter, and Weſtminſter, are excepted out of this act; 
but with this proviſo, that no college thall be at liberty 
to purchaſe more advowſons than are equal in number to 
one moiety of the fellows or ſtudents upon the reſpective 
foundations. Where a deviſe was to the fellows and ſcholars 
of Chriſt and Caius colleges the fame was held good, and 
within the abovementioned exception. 


 __UpoN the conſtrutiion of this ſtatute it hath been deter- 

mined, that if a wan deviſeth has land, that is, real eſtate 
(which the law terms Jand, and agrceable thereto I have 
jometimes uſcd the word land, inſtead of the words real 
eſtate, which imply one and the ſame thing), to truſtees to 
be turned into money, and that money to be laid out in 2 
charity, the deviſe is not good; for it is an intereſt ariſing 
out of land. So a deviſe of a mortgage or of a term of years 
to a charity is not good. And if money be given to be laid 
out in lands, this is expreſsly within the att, but money giv- 
en generally is not; which particulars will be enlarged on 
in our ſixth and laſt chapter. 5 OE, 


K Attorney-General, v. Tan red, in Chancery, 1757. Armbler's Rep. 351. 
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ceſſary to be obſerved in making che will may be perceived, 


duct, are obliged to die inteſtate; and then conſider the 


eſtate is given or bequeathed, and where the will only con- 


may be deviſces, and take by deviſe; and the manner of 


ſufficient diſcretion, ſome of thoſe are infants, ideots, and 


before mentioned * ; ſo that infants or perſons under twenty- 
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EI. 
Of mating the Will. 


T* E power t have and may obtain for diſpoſing 
of their eſtates and effects by will, having now been 
treated on, and likewiſe the bounds preſcribed by the Jaw, 
as limits to that power; whereby ſome of the requiſites ne- 


we ſhall here proceed to treat on further requiſites neceſſary 
to be attended tu; and firſt take notice of perſons who be- 
ing under ſomc ſpecial prohibition by law or cuſtom, as for 
want of ſufficient diſcretion, or for want of ſufficient li- 
berty and free will, or on account of their criminal con- 


manner of making the will, whereby both real and perſonal 


cerns perſonal eſtate; who may be made executors, and 
of whom the teſtator ſhould beware of appointing ; who 


their taking real and perſonal eſtate by the will : the man- 
ner of bequeathing to married women and infants, and 
of appointing guardians, : conditions not to trouble exe. 
cutors, and for preventing indiſcreet marriages : the nature 
and effects of a gift in caſe of death; and of a nuncupative 
or verbal will. 5 | 


As to perſons reſtrained from making wills for want of 


perſons of nonſane memory, who with married women 
are excepted out of the flatute 34 & g5 Hen. VIII. c. 5. 


one years of age, who are ſtiled infants till then, cannot by 
- ' PIpe 13% 
will 


Were FEE — — 6 
— — 2 —u— — — 


childiſh by reaſon of old age or diſtemper, and ſuch as have 


9 long as ſuch diſability laſts. To theſe alſo may be re- 


to twenty, nor can tell what age he is of, nor knoweth 


he hath not reaſon to diſcern what is to his profit or da- 
and ſuch an ideot cannot make any teſtament, nor diſpoſe 
either of his lands or goods?, An old man, who, by rea- 
fon of his great age, is grown childiſh again or ſo forgetful, 


will made by ſuch an one is void *. A drunken man, when 


underſtanding, during that time may not make a will; for 


 lon*, A man of a mean underſtanding, neither of the wile 


La, 44- 
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will diſpoſe of their real eſtate; yet, as has been ſhewn, 
may thereby diſpoſe of their perſonal eſtate at certain ages. 
And aliens, who were mentioned in the third ſection of the 
fourth chapter of the former part of this work, as not being 
capable of holding lands*, conſequently can never have any 


to diſpoſe of; yet aliens may acquire a property in goods, 
money, and other perſonal eſtate, here in . and diſ- 


poſe thereof by will, provided they are alien- friends, or ſuch 
whole countries are at peace with ours“. | 5 

AMONGST thoſe perſons diſabled from making wills for 
want of ſufficient diſcretion, as ideots and perſons of non- 
ſane memory, may be reckoned ſuch perſons as are grown 


their ſenſes beſotted with drunkennels ; all of whom are in- 
capable, by reaſon of mental diſability, to make any will 


ferred ſuch perſons as are born deaf, blind, and dumb ; who 
having always wanted the common inlets of underſtanding, 
are incapable of having, as it is termed, animum teſtand:; and 
therefore any will made by them is void? . | 
AN ideot, or natural fool, is he who, notwithſtanding he 
be of lawful age, yet he is ſo witleſs that he cannot number 


who is his father or mother, nor is able to anſwer any 
ſuch eaſy queſtion; whereby it may plainly appear that 


mage, nor is apt to be informed or inſtructed by any other; 


that he forgets his own name, cannot make a will; for a 
ſo exceſſively drunk as to be deprived of his reaſon and 


it is requiſite, when the teſtator makes his will, that he 
ſhould be of found memory, and that he hath a competent 
memory and underſtanding to diſpoſe of his eſtate with rea- 


t Page 97. = Swinb. part 11. ſect. 1. 6 Co, 
u Black. Com. 1 V. 372. Rep. 23. 1 85 | 
x Ibid. 2 V. 497. | * Swinb. part 11. ſect. 1. 
Law of Teſt. 41. 4 Burn's Eecleſ. | 
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or fooliſh ſort, but indifferent, as it were, betwixt a wiſe 
man and a fool, and though he rather incline to the fooliſh 
ſort, ſuch an one is not prohibited to make a teſtament, unleſs 
he be yet more fooliſh, and ſo very ſimple, that he may be 
ealily made to believe things incredible or impoſſihle, and hath 
not as much wit as a child may have at ten or eleven years of 
4 age, who is therefore inte ſtable by the law for want of judg- 
14 ment ®, | | ; 

[ MapforEks and lunatic perſons, during the time of their 
1 : furor or inſanity of mind, cannot make a teſtament, nor dif- 
nu Ts poſe of any thing by will, becauſe they do not know any thing 
ſl they do ; forin making a teſtament, the integrity or perfect- 

neſs of the mind, and not health of the body, is requiſite *. 
And fo ſtrong is this impediment of inſanity of mind, that if 
the teſtator makes his teſtament after his furor hath overtaken 
him, and whilſt it doth poſſeſs his mind, although the furor 
_ doth after depart or ceaſe, and the teſtator doth recover his 
former underſtanding, yet the teſtament made during his 
former fit doth not recover any force or ſtrength thereby“. 
But if a mad or lunatic perſon has a clear or calm mind, then 
during the time of ſuch his quietneſs and freedom of mind 
he may make his teſtament * _ CO PA 
EveRy perſon is preſumed to be of ſound mind and me. 
mory unleſs the contrary be proved; and therefore, if any per- 
ſon goes about to overthrow a teſtament, by reaſon of inſanit 
of mind or want of memory, he mult prove the impediment *, 
which is a hard and difficult point: and therefore it is not 
ſufficient for the witneſſes to depoſe that the teſtator was mad 
or beſide his wits, unleſs they render or yield a ſufficient rea- 
ſon to prove this their depoſition, as that they did fee him do 
ſuch things, or heard him ſpeak ſuch words, as a man having 
reaſon would not have done or ſpoken®, . 
As perſons who are born blind, deaf, and dumb, are in- 
capable of making any will, ſo Iikewiſe are thoſe who are 
deaf and dumb by nature; unleſs it appears by ſufficient 
arguments that ſuch a perſon underſtandeth what a will means, 
and that he hath a defire to make a will; for if he have ſuch 
underſtanding and deſire, then he may make his will by figns 
and tokens®, _ 1 
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Lid. ſect. 4. Law of Teft. 40. 4 Burn's Eceleſ. 


Law of Teſt. 9. 4 Burn's Eccleſ. Law, 44. 
Law, 44. 5 s Ibid. _ 8 | 
« Lawof Teſt. 39. n Lawof Teſt. 44. 4 Burn's Eceleſ. 


id. 4 Burn's Ecclef. Law, 44. Law, 54+ 
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A BLIND PERSON may make a nuncupative will, by de- 
claring his mind before a ſufficient number of witnelles ; 
and he may make his will in writing, provided it be read 
to him before witneſſes, and in their preſence acknowledged 
by him for his laſt will; but if a writing be delivered to a 
blind man, and he, not hearing the ſame read, acknow- 
ledges it for his will, this will not be ſufficient ; for it may 
be, if he had heard the ſame read, he would not have 
acknowledged it for his will!; therefore, the beſt and ſafeſt 


| way in ſuch caſe is, that the will be read over to the teſtator, 


and approved by. him in the preſence of all the ſubſcribing. 
witneſſes : yet the law of England does not ſeem preciſely to 
require this ſtrictneſs, if there be otherwiſe ſatisfactory proof 


of the will being read over to the blind man; as the ſingle 


oath of the writer hath been allowed ſufficient to prove the 


identity of the will K. 


TE ſame precautions as are neceſlary for authenticating 


a blind man's will, ſeem in like degree requiſite in the caſe ok 


' a perſon who cannot read; for though the law in other caſes 
may preſume that the perſon who executes a will knows and 


approves the contents of it, yet that preſumption ceaſeth 
where, by defect of education, he cannot read, or by ſickneſs 


is incapacitated to read the will at that time l. 


PERSONS for want of ſufficient liberty and free will, being 


incapable of making wills as before mentioned, are the next 
claſs here to be conlidered, and the firſt of theſe I ſhall take 


notice of is a married woman. 


A MARRIED WOMAN is utterly incapable of diſpoſing of 

her real eſtate, either by will or deed, as has been thewn “; 
and as to her chattels real and perſonal, the latter of thoſe we 
have ſeen immediately veſt in her huſband on the marriage, 


and the former he may make his own if he chooſes”; Where- 


fore ſhe is incapable of diſpoſing thereof, unleſs her huſband 


| ſhould conſent to her ſo doing, which is not likely he ſhould, 


as it would be very inconſiſtent to give her a power of defeat- 


ing the law in this reſpect, by enabling her to bequeath thoſe 


chattels to another. 


By the huſband's conſent, the wife may make a teſtament, 


and as the hufband before marriage frequently becomes bound 


in a bond, or covenants with ſome of the woman's friends 


I Law of Teſt. 45, 4 Burn's Ecelef, | Ibid. 
Law, <5. | | | m Page 96. 
4 Burn's Ecclef, Law, 35. | Page 3, 130. 
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to give her ſuch conſent, he is bound by his bond or 
covenant ſo to do; but unleſs ſuch conſent be given to 
the particular will in queſtion, it will not be complete even 
though the huſband beforehand hath given her permiſſion to 
make a will; yet it ſhall be ſufficient to repel the huſband 
his general right of adminiſtering his wife's effects (which 
otherwiſe he has a right to“), and adminiſtration ſhall be 
granted to the wife's appointee ?, or the perſon appointed by 
the wife. A wife may make a will of chattels real and 
choſes in action not reduced into poſſeſſion; but it the huſband 
does not aſſent to the proof of that will, it will be void, and 
cannot be proved, q he does conſent, either by matter ex 
1 poſt facto“, the death of the wife, or by previous contract, 
0 that conſent entitles the executor to claim thoſe things which 
1 | would be the huſband's as adminiſtrator. In the one caſe, 
il the executor takes by legal inference, in the other by favour 
1 | of the agreement made in conſideration of the marriage. The 
1 | executor of the wife, when ſhe has a power to make a will, 
1 takes by her ſpecial appointment. With regard to chattels, 
both real and perſonal, the huſband by contract anterior to 
the marriage, reſting only in agreement, could authoriſe her 
to make a will: but in order to enable her to make a will of 
real eſtate, he muſt part with the legal eſtate to truſtees; for 
by agreement, whilſt reſting in agreement, he cannot bind 
the heir, but can only bind himſelf, and the legal eſtate ought 
to be conveyed by legal conveyancess. 1 


Wur a married woman dies, who by will or writing 
| hath diſpoſed of effects by power derived from a bond, ſet- 
tlement, or a will; before ſuch will or writing of the wo- 
man's is proved in the eccleſiaſtical court, the ordinary will 
require the huſband's conſent, either in perſon or by proxy, 
a perſon appointed by the huſband for that purpoſe; and if 
that cannot be obtained (as ſometimes the huſband will ab- 
ſolutely refuſe ſuch conſent), then the ordinary will require 
the bond or ſettlement trom which the wife derived her 
power, to be produced, and after abſtracting it, will grant 
a probate or adminiſtration; that is, if the wife hath appo.nted 
an executor, the ordinary will grant a probate ; if the wife 
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„ See Page g. ex poſt faclo, that was not ſo at firſt, 

r Black, Com. 2 V. 498. by election, &c. As ſometimes a 
Ex poſt fatto, is a term uſed in thing well done at firſt, may after- 
the law, ſignifying ſomething done wards become ill. 8 Rep. 146. 5 Rep. 
after another thing that was commit- 22. ph 5 
ted before. And an act done, or eſtate » Hoden v. Lloyd, 1789. 2 Bro. 
granted, may be made good by matter Cha, Rep. 343. | 8 
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hach not appointed an executor, but made only a kin of teſ- 
tamentary diſpoſition in writing, then the ordinary will grant 
adminiſtration with ſuch teſtamentary diſpoſition annexed; 
and in caſe the huſband's conſent hath not been ob- 


| tained, but inſtead thereof the bond or ſettlement hath been 


produced, the contents thereof iſſues with the probate or ad- 
miniſtration from the ordinary; and this will be attended 
with expence according to the length of the bond or ſettle- 


ment, which, if very long, the extraordinary expence will 


be conſiderable, perhaps upwards of 20l. wherefore it is beſt 
to obtain the huſband's conſent if it can be had. —If the 
wife diſpoſes by power derived trom a will which hath been 
proved, and the huſband with-holds his conſent, the extra- 
ordinary expence of obtaining the probate or adminiſtration 
will be very trivial, to what it will be when the power is de- 
rived from a ſettlement of any conſiderable length, 


By this it may be perceived how marriage alters the power 


that a woman before the conſummation thereof had over her 


eſtate and effects; and in reſpect to a will, if ſhe ſhould have 


made any before marriage, the ſame can be of no effect after 


her marriage, that being a revocation in law, and entirely 


vacates the will%, If ſhe make any will during marriage, 


and die in her huſband's life-time, we have ſeen that it will 
be effectual with having her huſband's conſent, or if made 
purſuant to power the had for that purpoſe, Where a woman 


by ſettlement previous to her marriage conveys an eſtate to 


truſtees, in truſt to convey to ſuch uſes as ſhe, whether ſole 
or covert ſhould by deed or will appoint, and during her c9- 
verture makes her will and bequeaths the eſtate, and after the 
death of her huſband takes a conveyance of the eſtate from 


| the truſtees to her own uſe, the conveyance is a revocation 


of the will; as where Heſter Spencer, previous to her mar- 
riage with the late Mr. Dingliy, by indentures of 19th and 
18th June, 1760, conveyed an eſtate to truſtees, in truſt to 


convey the ſame to ſuch uſes as ſhe, whether ſole or covert, 


{hould by dced or will appoint. In 1765, being then covert, 
ſhe made a will, reciting the power, and made conformable 


to it, by which the gave the eſtate in queſſ ion, in caſe ſhe thould 


have no children, to her neice Dorothy Aſkew, for life, with 
remainders, under which the plaintiff claimed the reverſionary 


1 4 Co. Rep. 60. 2 Bro. Cha. Rep. 541. $44» 
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intereſt, ſubje@ to Dorothy Aſtero's life eſtate, Aﬀter the 
death of her huſband Mrs. Dingley, by a conveyance for that 
purpoſe, reciting the power, and made conformable to it, 
directed the truſtees to convey, and they conveyed the eſtate 


to her in fee. The queſtion was whether this conveyance 
was a revocation of the will. — Lord chancellor ſaid, there is 


no doubt about it, the queſtion is which of the acts is an 
execution of the power; there is no doubt it is executed by 
the conveyance to her own uſe*, 


IF a married woman has any pin-money or ſeparates 
maintenance, it is ſaid ſhe may diſpoſe of her ſavings thereout 
by any writing in nature of a will without the control of 
her huſband *, and if ſhe ſurvives him, ſhall have it herſelf, 
and the ſame ſhall not be liable to her huſband's debts *, 


WHERE the wife hath goods in the right of another per- 
ſon as executrix or adminiſtratrix, and not as legatee, of 
theſe ſhe may by will appoint an executor, and ſuch will of 
the wife does not require the huſband's conſent : for in default 
of her appointing an executor, the teſtator's next of kin will 
be entitled tothe adminiſtration, as was mentioned in the for- 


mer part of this work , 


Tax ſufficient liberty and free will is neceſſary to the 
making a will, it may be oblerved, that if the ſame is made 
by a perſon through fear in conſequence of threatning, and 
which being ſuch fear as may move a conſtant man, as 
the fear of death, of bodily hurt, or of impriſonment, or the 
tols of all or moſt part of his goods, or the like; it will be 


ſet aſide: yet as to this no certain rule can be delivered, but 


it is left to the diſcretion of the judge, who will not only con- 

fider the quality of the threatening, but alſo the perſon as well 
threatening as threatened ; in the perſon threatening his power 
and diſpoſition ; in the perſon threatened, the ſex, age, cou- 
rage, pulillanimity, and the like. But if the teſtator after- 
wards, when there is no-cauſe of fear, do ratify and confirm 


his will, the ſame is then good in law k. 


| Fraud or deception relating to a will of perſonal eſtate 


is examinable only in the fpiritual or eccleſiaſtical court; 
but in reſpect of a real eſtate, it was decreed in the houſe of 


r Lawrence v. Wallis, 1788. 3 Bro. Page 3. | | 
Cha. Rep. 319. awo Test. gr. 4 Burn's Teclel..: 
Black. Com. 2 V. 499. „I RES 1 5 

4 Burn's Eccleſ. Law, 49. e 5 
. py lord 


FP. . — — 


. Oc. 


8 
25 
2 
7 
1 
Ke 
1 
\ 
1 
Sad. © 
* - 
orgs. 
8 
7 
WF” 
"v8 
708 
- 4 
ws. 
3 : 
4 
_ 3 * 
© © 
1 
v8 # 
"1,288 
* 4,55 
„ 
_ 
' 
+ 
1 
= 
— 
on LO 
_ 
= 
_—_— 
JD 3 
OT.” 
© AR 
+," 4 
* 1 
* 2 v 
1 
KY 
BE 
WE. 
—— 
- 
1 
5 3 
1 
FJ 
* . 
* 1 
_ 
N 
on. 
1 
5 by: ” 
* $24 
2 K 5 
1 
== 
0 
2 N * 
1 
- 
TY HR 
"0 
EE. 
"39 
Bot 
50 * 
—— - 
* . 
EA : 
1 
„ 
* * $a 
1 
"Me 
a 2 
£ "5 5 
1 W 5 
1 
1 5 
3 
1 
: Wer. 3 
1 
WE... 
5 
RE: 
; py 
1 8 
8 
1 
2 
x ; 
* 
IM; 
. fy 
35 
"MR 
A 
N * ; 
of 
Ef 
11 
8 
WT 
1 
$7 
* 535 - 
4 0 
Ads, 
” * I» 
> £4) 
by 1 9 1 
8 
. 
n 


* # 2 n 5 n 
; AMET FRI oo SD ESL ve WI BR” 8 5 
7 {CEDAR . 


by WII IL and TzsTAUENr. 147 


lords that a will thereof could not be ſet aſide in a court of 
equity for fraud or impoſition; but muſt be tried at law, be- 
ing a matter proper for a jury to enquire into“. 

PeRSONS incapable of making wills on account of their 


criminal conduct are the next claſs here to be conlidered ; 


and the firſt of thoſe we thall take notice of are traitors. 

A TRAITOR, or one who has judgment awarded againſt 
him for high treaſon, forfeits to the king all his lands and 
tenements of inheritance, whether fee-ſimple or fees tail, 
and all his right of entry on lands and tenements, which he 
had at the time of the offence committed, or at any time 
afterwards, to be for ever veſted in the crown; and allo the 


profits of all lands and tenements, which he had in his 


own right for life or years, ſo long as ſuch intereſt 
ſhall ſubſiſt * ; and a traitor, when convicted, is de- 
prived of making any teſtament or other kind of laſt will, 
and if he has made any before, the ſame by the conviction 


becomes void in reſpect of his goods and chattels*; ſo 


in reſpect of real eſtate after judgment is awarded purſuant to 
conviction. | 1 
For Petit TREASON and FELONY, the offender alſo 
forfeits all his chattel intereſts abſolutely, and the profits of 
all eſtates of freehold during life; and after his death all his 


lands and tenements in ſce-ſimple (but not thoſe in fee-tail) 

to the crown, and the king ſhall have them for a year and a 
day, and then the lord of the fee ſhall have them by way of 
 eſcheat®; therefore, when a perſon is found guilty either of 

petit treaſon or felony, and judgment of death is awarded 
on which his lands or real eſtates are forfeited, and his goods 
and chattels on conviction previous to the judgment, he can 


make no diſpoſition of either by will or deed; becauſe the 
law hath then diſpoſed thereof; yet a pardon will reſtore him 


to his former eſtate , as it doth a perſon attainted of high trea- 


ſon before mentioned, | | 
THERE is a difference between conviction and judgment 
conviction is when the offender 1s found guilty by a jury, 
on which, or {von after, judgment is awarded againſt him 
by the judge, and then he 1s ſaid by the Jaw to be attainted ; 
but belore judgment is awarde i the offender is aſked if he has 
any thing to offer why it ſhould not be awarded againſt him, 


Law of Teſt. 52, 4 Burn's Eccleſ. 4 Burn's Eccleſ. Law, 55. 
Law, 54. | : „ Black, Com. 4 V. 385, 385. 
un Black. Com. 4 V. 387. * 4 Burn's Eccleſ. Law, 55. 
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which he ſometimes has, as exceptions to the indictment, and 
thereby the proceedings againſt him * happen to be ſet 
aſide. In many caſes where goods are forfeited there never 
is any attainder, which happens only where judgment of 
dcath or cutlawry is given; therefore in thoſe cafes the for- 
feiture muſt be upon conviction or not at all“. 3 
Lixtwtss there is this difference between the forfeiture of 
ſands or real eftate, and the forfeiture of goods and chattels. 
The former has relation back to the time of the fact commit- 
ted, ſo as to avoid all intermediate charges; the latter has no 
relation backward: ſo that thoſe only which a man hath 
at the time of conviction ſhall be forfeited ; therefore a traitor 
or felon may bn fide ſell any of his chattels, real or perſonal, 
between the fact and conviction; yet if they be colluſively, 
and not bona fide parted with, merely to defraud the crown, 
the law (and particularly the ſtatute 13 Eliz. c. 5.) will reach 
V . 8 3 
Os TIN AT EI ſtanding mute on arraignment, where a 
perſon is indieted for felony or other crimes, amounts to a 


_ confeſſion, and will have the ſame eſſect as if the priſoner 


had been convicted by verdi& or confeſſion of his crime f. 
As the forfeiture of lands or real eflates ariſe only upon 
attainder, that is, upon the judge's awarding judgment of 


death or outlawry, a felo de ſe, or perſon who wilfully Kills 


himſelf, forfeits no lands of inkeritance or freehold, becauſe 
he never is attainted as a felon s; and therefore if he has made 


any will of his lands, the ſame may paſs thereby to the devi- 


ſees ; yet as to his goods and chattels, and the appointment 
of an executor, his will (if he hath made any) ſhall be void“. 
GAVELKIND Jands, although the anceflor be hanged, are 


never forfeited for felony, as hath been mentioned in the 


former part of this work 3, 5 

AN OUTLAWED PERSON is out of the King's pro- 
tection and out of the aid of the law, and although the 
ontlawry be only for debt, his goods and chattels are 


forfeited jo long as the outlawry ſubſiſts*; and if the aQion 
on which he was ontlawed were not juſt, yet his goods and 


chattels are forteited, becauſe of his contempt in not ap- 


pearing; and therefore he cannot make his teſtament 


Þ 4 Burn's Eecler. Law, 56. 
Page 100, 


* Black, Cem. 2 V. 499. 


* 


2 Black. Com. 4 V. 375 387. 
© Black. Com. 4 V. 382.5 | 
Aid. 329. 
v 11.0. 86. 
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of his goods fo forfeited, But a man outlawed for debt, or 
in a perſonal action, may in ſome cales make executors; for 
he may have debts upon contratt which are not forteited to 


the king; and thoſe executors may have a writ of error to 


reverſe the outlawry l. 8 N 
PAPISTS, till of late years, were under divers diſabilities 
in reſpect to taking lands either by purchaſe or deſcent " ; 
but now, by their complying with the flatute 18 Geo. III. 
c. 60. and taking the oath therein preſcribed, thoſe diſabi- 
lities are removed; and by ſtatute 31 Geo. III. c. 32. vi- 


rious other diſabilities to which perſons profeſſing the pop.{h 


religion were ſubject, are likewiſe removed by their Co n- 
plying with this ſtatute, and taking the oath herein pre- 
ſcribed. —W ith reſpect to aliens, it hath already been ſhewn 
that thoſe are incapable of holding any real eſtate. 
_THvus having taken notice of the perſous reſtraiged from 
making wills, as being under {ome ſpecial prohibition by law 
or cuſtom ; we come now to conſider the manner of making 
the will, whereby both real and perſonal eſtate is given or be- 
qneathed, and where the will only concerns perional eſtate. 


Who may be made executors, and of whom the teſtator 


ſhould beware of appointing. Who may be deviſees and 


take by dzviſe, and the manner of their taking real and per- 


ſonal eſtate by the will, And here we jhall firſt attend 
to the rules for the coni{truttion of wills, and the manner 
ellates in fee-ſ1mple, fee-tail, or for term of life only, may 
be created; likewile the date of the will, and what is requui- 
ſite, with reſpect to the teflator's ſigning thereof, and wit- 
neiles {ubſcribing their names thereto, | 
Ir is a rule in the conſtruttion of wills, that the {ame he 
moſt favourably expounded, to purſue if poſſible tie will of 


the teſtator, who tor want of advice or learning may have 
omitted the legal and proper phraſes. And theretore 1nany 


times the law diſpenſes with the want of words in deviſes, 
which are abſolutely requitite in all other inſtruments; and 


hereby a fee may be conveyed without the words of inherit- 


ance, and an eltate-tail without words of procreation ?, ag 


we ſhall fee hereatter, But notwithilanding the mind of 


the teſta or, if poſyble, ſhould be purived, yet it malt be fo 
as his intent might fand with che rules of the law and not 
be repugnant thercunto, it being a rule that the laſt will of 


the teſtator is to be fulfilled according lo his true intention, 


Law of Teſt. 47. 4 Burn's Ec- = Black. Com. 2 V. 257, 293. 
e 8 o Black. Com. 2 V. 331, 


„ but 


150 The Dis pos AL of a PrRSsO's ESTATE 


but the ſpirit of the law is to be preſerved *; thereſore when 
the teſtator endeavours to make a ſettlement of his eſtate 
contrary to the reaſon and policy of the law, the judges will 
reject it;à and herewith 3 what has been mentioned 
in p. 134, concerning the diſpoſal of eſtates in ſuch manner 
as the ſame may not thereby be rendered unalienable after a 
certain time. | 

ALL the words of a will muſt be conſidered together, to 
find out the intention, and the intention muſt take place, 
unleſs contrary to the rules of law*. The intention of the 
teſtator expreſſed in his will, © if conſiſtent with the rules of 


law,” ſhall prevail. But thoſe words,“ i# conſiſtent, &. 


are applicable only to the nature and operation of the eſtate 
or intereſt deviſed, and not to the conſtruction of the words. 


A man cannot, by will, create a perpetuity ; he cannot put 


the freehold in obeyance; he cannot limit a fee upon a fee; 


nor make a chattel deſcendible to heirs ; nor prevent a te- 


nant in tail from ſuffering a recovery. But the queſtion, 


whether the intention be conſiſtent with the rules of law or 


not, can never ariſe, till it is ſettled what the intention was. 
This can only be diſcovered by taking the whole will toge- 
ther. If it be apparent, (ſays, Mr. Juſtice Buller) I know of 
no caſe that ſays, a ſtrict legal conſtruction, or a technical 
ſenſe of any words whatever, ſhall prevail againſt it; unleſs 


the caſe of Perrin v. Blake | Hil. 10 Geo. III.] be conſi- 


dered as ſuch, which I do not conſider as ſuch, nor think 
myſelf bound by it *.—The learned judge referring hereto in 
a later caſe, ſays, it is laid down as clear, that if a teſtator 
uſes technical terms they ſhould carry the intereſt according 


to known rules; but this ſeems to be laid down too broad. 
I laid down the rule ſomewhat differently, that where the 


teſtator uſes only technical phraſes, the court is bound to un- 
derſtand them as ſuch, becauſe the court cannot ſay that he 
did know their meaning ; but, if the teſtator uſes other ex- 
preſſions in other parts of his will, which ſhew he did not 


mean to uſe thoſe phraſes technically, then the intention muſt 


prevail . 


y Shep. Touch. 416. thers and ſiſters,) per capita, not per 
4 Gilb. on Wills, 112. ſttrþes, This caſe was held to be like 
* Ambl. Rep. 345. that of Green v. Heward, 1 Bro. Cha. 
 * Hodgſon v. Ambroſe, E. 20 Geo. III, Rep. 31. and that a gift to relation; 
Doug. Rep. 341. 2d Edit. meant the ſame as te next of kin,— 


t Philltps v. Garth, 1790. 3 Bro. In a later caſe, a gift of a reſidue, to 
Cha. Rep. 68. In this caſe it was be divided among perſons related to 
held, that a gift of reſidue, to be di- the teſtator, was held to be confined 
vided amongſt next of kin, ſhare and to relations within the ſtatute of di- 
ſhare alike, hall be divided among ftribution. Rayner v. Mewbray, 1791. 
Furviving brothers, nephews, and 3 Bro. Cha, Rep. 234. | 
nieces, (repreſenting deceaſed bro- | | 
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TH teſtator's intention is to be collected from the words 
which he has uſed in his will, and not from conjecture ; and 
though it is not neceſſary that any technical or artificial form 
of words ſhould be uſed in a will, yet the teſtator's meaning 
wult be collected from the words he has uſed, and whereto 
words which he has not uſed cannot be added“. And this 
intention muſt be collected from the will itſelf, aud not 
from any parel evidence concerning it. 


WHERE reſidue of three per cent. annuities, was given 


in truſt to pay the ſame unto and between the 2 daugh- 


ters of T. . in equal ſhares and proportions, during their 
lives, and, if either of them ſhould die, then to pay the 
whole to the ſurvivor during life; and, in caſe both ſhould 


_ depart this life, then the whole was to fall into the reſidue, 


and teſtatrix appointed V. and R. reſiduary legatees.“ 
T. . had three daughters, and it was held they ſhall all 


take equal ſhares.—In this caſe, for the three daughters the 


plaintiffs, it was argued, that this will can admit but of two 
conſtructions, either the two eldeſt daughters of T. S. mult 
take, or the word two muſt be rejected, and all the daughters 


muſt take.—Sleech v. Thorington, 2 Vezey, 260. is a bequeſt 


to the ts ſervants who ſhould live with the teſtatrix at the 
time of her deceafe ; at the teſtatrix's death, ſhe had three 


» 3 Durnf, and Eaſt, Rep. 86. 


» Upon the nn of a will, 


courts of la w and equity are very cau- 


tious in admitting parol evidence. It 


has been admitted to aſcertain the per- 


ſon where there are two of the ſame 
name, or where there has been a miſ- 


take in the chriſtian or ſurname. 
2 Atk. 372. Likewiſe in favour of 


executors, where the next of kin 


claimed the undeviſed furplus ; and 


the ground of its admiſſibility as to 
executors is, that it is adduced to re- 


but a prefumption raiſed againſt the 


legal title of the executor. 2 P. Will. 
159. Note 1. 4th edit. In the caſe 
of Fennercau and Powarz, Jui 1785, 
the admiſſion of parol evidence being 
contended for, it was obſerved that 
the court would not admit it to raiſe 


atitle or gift; but where the title or 
gift is raiſed, and there is a doubt as 
to the perſon or other circumftances, 


then parol evidence ſhall be admitted. 
And here lord Thurlow obſerving in 
his diſcuſſion, that every evidence, as 
to the deicription 6f the ſubject the 
teſtatrix deſcribed, muſt be admit- 
ted, his lordſhip's opinion was, that 


he could let in evidence of the 


value of the eſtate, not to control 
the bequeſts which the teſtatrix had 
made in words themſelves diſtin, 
nor to control a bequeſt which the had 
made of a ſubje& ſhe had accurately 


deſcribed; but becauſe the words 


which ſhe had uſed in the deſcription 
were, upon the whole of the context, 
uncertain. 1 Bro. Cha, Rep. 472. 
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ſervants, and they were all decreed to take equal ſhares. In 
that caſe, Tomkins v. Tomkins, in 1745, was cited, where 
the teſtator gave to the three children of his ſiſter 50 J. each; 
the ſiſter had four children, and they were all let in. In 
Scott v. Fenſioulet, in 1779, (as to this point not reported) 
there was a legacy given to captain Compton and each of his 
{wo daughters, if each or either of them ſhould ſurvive lady 
Chadwick, Captain Compton had more than two daugh- 
ters, and it was held, that all the daughters ſhould take. 


MasSTER OF THE ROLLS,—In conſtructing wills, courts 
ought not to indulge conjecture; it were much better that 


many wills ſhould be defeated. In this caſe, Jam not pre- 


ared to control the caſes which have been detcrmined. 


When rules are laid down, they ought to be ſuch as meet the 


common ſenſe of mankind. I acknowledge, on the pre- 
ſent ſubject, I yield to the authority of the cafes, and not to 


the reaſon of them; but, on the authority of the caſes, I 


muſt declare that all the daughters {hall take *. | 


Favour is ſhewn with reſpe& to wills in what the law 


calls executory deviſes, which is the limitation of a future 


intereſt, not to take place immediately on the death of the 


teſtator, but at a time and under circumſtances appointed by 
the will; as when a man deviſes a future eltate to ariſe upon 
a contingency, and till that contingency happens does not 
diſpoſe of the fee ſimple, but leaves it to deſcend to his heir 


at law; as if one deviſcs land to a feme ſole or unmarried 


woman and her heirs upon her day of marriage: here is in 


effect a contingent remainder without any particular eſtate to 
ſupport it; a freehold commencing in futuro, or at a future 
time. This limitation, though void in a deed, yet is good 


in a will by way of executory deviſe “. On the ſubject of 


executory deviſes much might be ſaid; but as it is a doctrine 
that cannot be underſtood only by ſuch as are well verſed in 


the law, unleſs fully explained, I ſhall here briefly obſerve, 
that an exccutory deviſe ſeldom happens, when the will is 
made witli good advice and due conſideration ; and proceed 
to ſhew, that, in reſpect to real eſtate, if the teſtator makes 
no other diſpoſition thereof than the law would have done 
had he been ſilent, we deviſe will be rejected; as if I give 


land to my ſon and his heirs, or to John Syms and his heirs, 


and my ſon or John Syms is my heir at Jaw, this deviſe will be 


* Stcbbing v. Walicy, 1786. 2 Pro, 7 Black, Com. 2 V. 172. 
Cha, Rep. 85; | = 
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void, and my heir ſhall take the land by deſcent, as his better 
title; for the deſcent ſtrengthens his title, by taking away 
the entry of ſuch as may poſſibly have right to the eſtate 
whereas, if he claims by deviſe, he is in by purchaſe, as 
heretofore ſhewn . So, if I deviſe land to my wile for her 
life, and after her death the ſame lands in fee-l1mple to my 
ſon, who is my heir at law, or if 1 deviſe it to my execu- 
tors for a term of years, and after the expiration there gf to 
my ſon in fee. ſimple; in neither of theſe caſes thall he take 
the land by the will; becauſe, if no ſuch deviſe had been 
made, he would have had the land after the death of my 
wife *, or after the expiration of the term of years. But, if 
] create another eſtate by my will than would have deſcended 
to my heir at law, or where the quality of my ellate is altered 
by the deviſe, there the diſpolition of the will hall prevail 
though it be made to the heir at law; as where a man may 
have a fon and a daughter, and deviſeth that his land ſhall 
deſcend to his ſon, and if he die without iſſue of his body, 
that then the ſame ſhall go over to the daughter: the ſon by 
this deviſe takes an eſtate tail, though heir at law to the de- 
viſor; becauſe here is an eſtate tail created by the will, and 
the heir muſt take under the will, or the remainder to the 
daughter would be void. So where a man may have three 
daughters, his only iſſue, and deviſeth his land to them and 
their heirs, this deviſe, though to the heirs at law, 1s good ; 
becauſe it makes them joint-tenants, in which ſurvivorſhip _ 
takes place, as we have lately ſeen“; whereas, had the 
daughters taken by deſcent they had been co-parceners* ; 
and the will altering the quality of the eſtate ought to 
3 . . 55 
I hoſe deviſes are alſo void and rejedted where the words 
of the will are ſo general and uncertain that the tcſtator's 
meaning cannot be collected from them; therefore, where 
a man by his will deviſed by theſe words, I grove all to my 
mother, it was held that the lands did not paſs ; tr the words 
were too uncertain, and not ſufficient to d:{finherit an heir b; 
it being a rule that the heir at law has a plain and uncontro- 
veited title unleſs the anceſtor diſinherits film. and it would 
be unreaſonable to let him aſide, unleſs the intent of the an- 
ceſtor is evident from the will. 6 eh 
TE title of the heir at law is not to be defeated but by 
ſome other title certain and unexcepionable, And therefore 
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where there is proof of the exiſtence of a will, the contents of 
which do not appear, no conjecture ſhall be admitted as ta 
the contents of ſuch will, in prejudice of the heir. So, two 
inconſiſtent wills of the ſame date, neither of which can be 
proved to be the laſt executed, (unleſs explained by ſome ſub. 
ſequent act of the teſtator,) are void for uncertainty and will 
let in the heir. On the other hand wherever an efe@rve 
deviſe appears to have been once made in diſinheriſon of the 
heir at law, it ſhall lie upon the heir to prove that ſuch deviſe 
has been ectively defeated. (b) 7 e 


THE words in a will whereby perſons may take an eſtate 
in fee-ſimple, fee-tail, or for term of life only, are va- 
rious; as in the conſtruction of wills, which are to be 
ſo favourably expounded as to purſue if poſſible the will of 
the teſtator, as has lately been mentioned, the law many times 
diſpenſes with the want of words in deviſes that are abſolute- 
ly requiſite in all other inſtruments ; wherefore a fee may 
be conveyed without words of inheritance, and an eſtate tail 
without words of procreation. The uſual words for con- 
veying a fee-ſimple, either by deed or will, are, keirs and 
aſſigns for ever; but by a deviſe to a man for ever, or to one 
and his aſſigns for ever, or to one in fec- ſimple, the deviſee 
| hath an eſtate of inheritance, although the deviſor hath 
omitted the legal words of inheritance ?. And a deviſe of all 
the reſt reſidue and remainder of the deviſor's lands, heredita- 
ments, goods chattels and perſonal eſtate, © his legacies and 
funeral expences being hereout paid,” was held to convey the 
fee of all the deviſor's real eſtate ; as that by the words of 
this deviſe all the legatces may call on the deviſee for their 
demands; and therefore it muſt be taken to have been the 
deviſor's intention to give the deviſee wherewithall to pay 
them. And it was ſaid, That ſuch is the rule of law, that 
unleſs ſome words are uſed which the law conſiders ſuf- 
| cient to carry a fee, the deviſee can only take an eſtate 
for life; though indeed flight expreſſions are ſufficient to 
paſs the inheritance, where the court think that ſuch 
is the deviſor's intention. No technical words are ne- 
ceſſary in a will to give a fee; but if any words are in- 
ſerted to effeftuate which it is neceſſary that a fee ſhouldpaſs, 
that is ſufficient, On the words of this will there can be no 
doubt: the teſtator firſt bequeathed a leaſchold eſtate tg 
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his ſiſter for the reſidue of the term, and afterwards deviſed 
6 all the reſt, reſidue, and remainder, of his lands, Heredita- 
ments, and perſonal eſtate,” to the ſame perſon; he janet 
therefore intended to give by this deviſe, every thing which 
he had not before diſpoſed of, Then follow the words © my 


themſelves are ſufficient to pals the fee“. 


Ax eſtate tail, the uſual words for creating it, either by 
deed or will, are, the heirs of the body of the grantee, or de- 
viſee; as ſuppoſe it to be created by will, J give and deviſe 
to J. S. (or whoever he may be) and the heirs of his body; 
but in a will an cſlate tail may be created by a deviſe to a man 
and his children“; or to a man and his ſeed, though the 
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his iſſue, ard in default of iſſue,” then over to others named 
in the will, A. takes an eſtate tail“, 


IN a will, ue 18 either a word of purchaſe or limita- 
tion, as will beſt cffectuate the deviſor's intention. There— 
fore where A. deviſed his eſtate to his two daughters, equally 
to be divided between them, viz. one moiety to one and her 
heirs, and the other moiety to the other for life, and after 
her deceaſe to the iſſue 5f her body and their heirs fer ever, 
and ſhe had one child living at the time of the deviſe, the 
ſecond took only an eſtate for lite, with remainder to her 
children as purchaſers, _ Ez Fs 


by will to A. for life, remainder to his firſt and other ſous in 
tail male, © remainder to the uſe of all and every the 
daughters, &c. as tenants in common, and in default of 
ſuch iſſue, to the ule of the right heirs of the deviſor. After 
the death of A. without any fon, an only daughter was held 
to take only an eſtate for life, And where a deviſe was of 
real and perſonal eſtate, to the wife for life, remainder to the 
teſtator's ſon R. R. and his ifſue law fully begotten, t be divided 
ot he ſhall think fit ; and if be ſhould die without iſſue, re- 
mainder over, it was held that R. K. took only an eſtate for 
lite.—That he had a power to divide ; but if he did not fo, 


© Dee v. Richards, Trin. 29 Geo. b Ro dem. Cooper v. Collis, Trin. 


there 


legacies and funeral expences being 7hereout paid,” which of 


word of procreation, viz. body, be omitied f, And under a 
deviſe to A. for life, and alter his deceaſe to and among: 


An eſtate for life may be; as where the eſlate was limited 


III. g Durnf. & Eaſt, Rep. 356... 31 Geo. III. Jbid. 294. 
Gilbert on Wills, 33. | i Hay v. The Earl of Coventry, Hil. 
' Black. Com, s V. 115, 29 Geo. III. 3 Duraf. & Laſt, Rep. 
© Dee v. Appiin, Mich. 31 Geo, III. 83. NY: | „ 
3 Durnf. & Eaſt, Rep. 82. | | 
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there was an intereſt in his children that would entitle ther 
to an equal diviſion “. 

IF the deviſe be to a man and his aſſigns, without annexing 
the words of perpetuity, there the deviſce ſhall take only an 
eſlate for life.. By a will, an eſtate may paſs by mere im- 
plication, without any expreſs words to direct it's courſe. 
As, where A, deviſed lands to his heir at law, after the death 
of his wife: here, though no eſtate is given to the wife in 
| expreſs terms, yet ſhe ſhall have an eftate for life by implica- 
tion; for the intent ot the teſtator, is clearly to poſtpone the 
heir till after her death; and, if ſhe does not take it, nobody 
elſe can. So alſo, where a deviſe is of black- acre to A. and 
of white-acre to B. in tail, and if they both die without iſſue, 
then to C. in fee: here A. and B. have croſs remainders by 
implication, and on the failure of either's iſſue, the other or 
his iſſue ſhall take the whole; and C. 's remainder over ſhall 
be poſtponed till the iſſue of both ſhall fail. But, to avoid 
confuſion, no ſuch croſs remainders are allowed between 
more than two deviſees: and, in gencral, where any impli- 
cations are allowed, they mult be ſuch as are nece//ary (or at 
Jeaſ highly uind and not merely poſſib;s implications“. 


WHERE it is intended a man ſhould have only an eſtate 
for life, the uſual method, both in deeds and wills, is, to 
convey the eſtate by the words, during the term of his natural 
life ; ; and then for preſerving contingent remainders, to con- 
vey or deviſe the ſame to truſtees *. With reſpett to deviſes, 
though an expreſs eltate for life be given to the anceſtor, 
with a limitation to the heir or heirs of his body, or his 
iſſue, yet regularly the anceſtor takes an eſtate tail *; and it 
a devile be to one for life, and afterwards a limitation, either 
immediate or mediate, to the heirs of his body, the deviſce 
takes an eſtate tail*, whereby a father, if hot prevented, 
may ſecure the eſtate to himſelt, and deprive his children 
thereof. 


k Hockley v. A :aweey, 1790. 3 Bro. deviſce, he will have an eſtate tail in 


Cha. Rep. 82. remainder, according to Dwuncon:be v. 
i Black. Com. 2 V. 108. Duncombe, [3 Lev. 437. ] and Cen 
® Jbid. 381. v. Coulſon, [2 Atk. 246.] Ambl. Rep. 
As in Clauſe 3, 6. page PR 345- And herewith correſponds the 
t 1 Co. Rep. 99. _ doctrine in the caſe of olg ſin v. Ai 


* Burr. Manst, 1631. 11 land be 6ro/e, hereafter cited in p. 241. The 
given to a man for life, and then to me hod of devimg with — Hllationty 
1ruttees to preſerve contingent remain. ſce iu clauſe 8, p. 2 204. 
ders, and then to the hers male of the 
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As to the date of the will, no teſtament being of any eſſect 
un after the death of the teſtator, therefore if there be many 
teſtaments the laſt overthrows all the former, as we ſhall 
again ſee under a ſubſequent head'* ; but the republication 
of a former revokes one of a later date, and eſtabliſhes the 
firſt again. And if there be two clauſes in a will fo totally 
repugnant to each other that they cannot ſtand together, the 
latter ſhall be received and the former rejected ; wherein 1t 
differs from a deed; for there of two ſuch repugnant clauſes 
the former ſhall ſtand. Which is owing to the different na- 
tires of the two inſtruments ; for the laſt will and the firſt deed. 
is always moſt available in law. Yet in both caſes we ſhould 
rather attempt to reconcile the repugnant clauſes “. 


For reconciling repugnant clauſes in wills, and where by 


the ſame will the ſame thing has been given to two different 


_ perſons, there hath been much litigation, and various have 
been the determinations of the courts concerning it; yet the 
rules of law for conſtruction of wills, of which mention hath _ 
heretofore been made, and of which further mention will oc- - 


caſionally be made hereafter in different parts of our work, 
have always been adhered to, and, if poſſible the will of the 


teſtator purſued, And in a late caſe where two legacies 


were given to one perſon by the ſame will; as where two, 
each of 100ol. Old South Sea Anuities, were given /mpliater, 
plainly or ſimply, to the ſame perſon by the ſame inſtrument, 
it was preſumed the teſtator intended the legatee ſhould have 


| but one, and decreed accordingly *. Yet where a legacy of 


500l. was given by the will, and another of 50ol. by a codicil 


added thereto, it being inferred the teſtator intended the | 
legatee to have both, it was ſo determined. And by the lord 
chancellor in delivering his opinion hereon : Aſter reading 


the very able opinion of Mr. Juſtice Aſton, in the caſe of 
Hiocley and Hatton which was examined with abundant care, 
and contains the whole doctrine of the law upon the ſubject. 


The rule there laid down ſeems to be this, that where a teſ- 


taior gives a legacy by a codicil as well as by a will, whether 


it be more, 4%, or equal, to the ſame perſon who is a legatee 
in the will, ſpeaking ſimpliciter, it is an accumulation : On 


the other hand, the rule of exc{u/zon has gone upon very {light 
grounds, according to former authorities. The common 
cale where the legacies have not been held to be accumu- 


| 3 Page 185. T - | 2 Garthy, Meyrich, 1770. 1 B 
3 Black. Com, x V. 38 1. 502, Cha, Rep. go. he ee 9 


lative, 
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Jative, is where the ſame corpus [body] (according to the 
Digeit) is given twice to the ſame perſon, the ſecond legacy 
nil operatur, | operates nothing, | becauſe it cannot be given 
more than once. Where the ſame quantity has been given, 
and the ſame cauſe, or no aditional reaſon aſſigned for a 
repetition of the gift, the court has inferred the teſtator's in- 
tention to be the ſame, and rejected the accumulation: but 
where the ſame quantity 1s given, with any additional cauſe 
aſſigned for it, or any implication to ſhew, that the teſtator 
meant that the ſame thing, prima face, ſhould accumulate, 
the court had decided in favour of the accumulation. In the 
preſent caſe, it happens that an additional cauſe or mark of 
favour has been mentioned in the codicil, which proves that 
the teſtator meant and intended an accumwulative legacy b. 


This doQrine has been relied upon and ſimilar deciſions 
made in other caſes ſinee determined. And the principles 
of it were admitted in a caſe where a ſecond codicil appeared 
to be only a repetition of a former, (with the addition of a 
ſimple legacy); and here the legacies were held not to be 
doubled. —Parol evidence was read, to ſhew they were in 
tended as accumulative.—Lord Chancellor ſaid, I have hi- 
therto underſtood the reſult of the caſes to be, that, prima 
facie, both inſtruments ſpeak for themſelves, but that the 
| wang” inference that the teſtator meant two legacies may 

e repelled by circumſtances.— There is a great variety of 
opinions in the books. Even in the caſe of only one in— 
ſtrument, it has been held that ſlight circumſtances, as a cauſe 
given for the ſecond gift, will make it accumulative,-L 

refer entirely to the argument of Mr. Juſtice Aſton, in Haoley 
v. Hatton, [above-mentioned] taking, from it, that when the 
ſame legacy is given in a will and a codicil, the court gene- 
rally takes it as one legacy, but that the court has not con- 
ſidered the preſumption as very ſtrong, but flight circum— 
ſtances have been held to control it. Where it is evident the 
teſtator meant to repeat the legacies they are not duplicated. 
I think here the teſtator meant to leave but one codicil. The 
laſt codicil therefore alone ought to {land 4, 


Ix making a will where any real eſtate is intended to paſs 
thereby, due attention muſt be had to the flatute 29 = 
II. c. g. (commonly called the ſtatute of frauds,) which 


d Ridges v. Marriſon, 1784. 1 Bro. Rep. 393. n. Og | 

Cha. Rep. 389. | Coeote v. Boyd, 1789. 2 Bro. Cha. 
© Reay v. Hopper, 178 5. and Fack- Rep. 521. = 

en v. Jackſon, 1788. 1 Bro. Cha. 


Green 
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directs that all deviſes of lands and tenements ſhall not only 
be in writing, but ſigned by the teſtator, or ſome. other 
rſon in his preſence and by his expreſs direction; and be 
ubſcribed in his preſence by three or four credible witneſſes. 
In the conſtruction of this ſtatute it has been adjudged that 
the teſtator's name written with his own hand, at the begin- 
ning of his will, as, “ John Mills do make this my laſt will 
«and teſtament,” is a ſufficient ſigning, without any name 
at the bottom; though the other is the ſafer way. It has 
alſo been determined, that though the witneſſes muſt all ſee 
the teſtator ſign, or at leaſt acknowledge the ſigning, yet 
they may do it at different times. But they mult all ſub- 
ſcribe their names as witneſſes in hs preſence, leſt by any 
poſſibility they ſhould miſtake the inſtrument l. It has like- 
wiſe been determined, that a will is good though none of the 
witneſſes ſaw the teſtator a7ually gn it, if he owns it 
before them to be his hand- writing; and it is obſervable 
that the ſtatute of frauds does not ſay the teſtator ſhall ſign 
his will in the preſence of three witneſſes, but requires theſe 
three things; firſt, that the will ſhould be in writing ; 
_ ſecondly, that it ſhould be ſigned by the teſtator; and thirdly, 
that it ſhould be ſubſcribed by three witneſſes, in the pre- 
ſence of the teſtator ®. But it is not neceſſary that the wit- 
neſſes ſhould be acquainted with the contents of the will“. 
And, although the ſtatute requires that the witneſſes to the 
will ſhall ſubſcribe their names in the teſtator's preſence (to 
prevent obtruding another wall in the place of the true one,) 
8 it is ſufficient if the teſtator might ſee, it not being abſo- 
lutely requiſite that he ſhould actually ſee them ſigning; for, 
at that rate, if a man ſhould but turn his back, or look off, 
it might make the will void. And where the teſtator deſired 
the witneſſes to go into another room ſeven yards diſtant to 
atteſt his will, in which there was a window broken through, 
whereby he 'might ſee them, it was adjudged by the court 
to be a witneſſing in his preſence? So, where a will was 
atteſted by witneſſes in an attorney's office, when the teſta- 
trix was in her carriage, where ſhe might ſez them through 
the windows thereof and of the attorney's office, it was ad- 
judged to be well atteſted?, EE | 


1 Black. Com. 2 V. 377. 4 Burn's Eccleſ. Law, 173. 

m Stonchouſ: and Evelyn, 3 P. Will. 2 Salk, 688. . | 

254. ; | | r Cafſon and Dade, H. 1781. 
* Allis and Smith, 5 Bac, Abr, 509. I Biown's Cha. Rep. 9g, | 
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THe vitneſſes ſhould be entirely diſintereſted perſons, and 
fuch as can receive-no benefit or advantage by the will, and 
if there is any freehold eſtate deviſed thereby, there muſt, as 
has been ſhewn, be three of them ; but, if the will concerns 
only perſonal eſtate, two witneſſes will be ſufficient, con- 
cernin” which ſomewhat more will preſently be mentioned. 
A witneſs either to the execution of a will or codicil ſhould 


have no legacy given him thereby, neither ſhould he be a 


creditor of the teſtator, eſpecially Where, as is often the caſe, 
the land deviſed by the will is made ſubject to the payment 
of debts. For by the ſtatute 25 Geo. II. c. 6. all legacies 
given to witneſſes are declared void. And in a caſe before 
the court of King's Bench, in Mich. Term, 31 Geo. II. 
where all the ſubſcribing witneſſes were creditors of the 
teſtator at the time of executing his will, it was urged that 
their being creditors of the teſtator invalidated their teſti- 
money, and that notwithſtanding their debts were paid them 
before the time of trial. Yet the court in this caſe de- 


termined that a benefit given to a ſubſcribing witneſs ſhould 
not annul his atteſtation, if, at or aſter the teſtator's death, 
the witneſs be diſintereſteda. However, it is ſafeſt to have 


perſons for witneſſes who are quite diſintereſted; as here we 
ſee legatees by being witneſſes loſe their legacies; and as to 
creditors, though their teſtimony will be admitted on a trial, 
yet their credit will be then left (like that of all other witneſ- 
ſes) to be conſidered on a view of all circumſtances by the 


WER the will concerns only perſonal eſtate, if the 
ſame be written in the teſtator's own hand, thought it has 
neither his name nor his feal to it, nor witneſſes preſent at 
its publication, it is good; provided ſufficient proof can be 


had that it is the teſtator's hand-writing. And if written 


in another man's hand and never ſigned by the teſtator, 


. a . * ob } . 
yet, if proved to be according to his inſtructions, and ap- 


proved by him, it hath been held good for the perſonal eſtate. 
But it is the ſaler and more prudent way, and leaves leſs 
in the breaſt of the eccleſiaſtical judge, if it be ſigned or 
ſealed by the teſtator, and publiſhed in the preſence of wit- 
neſſes *.— When the witneſſes are omitted, the ordinary, be- 


fore he grants probate, will require the teſtator's hand-writ- 
ing to be proved, or, if another perſon wrote his will, 


4 Bur. Rep. 430. 6 Black. Com. 2 V. 501. | 


that 


at 
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that the writing or will produced is his will; whereby not 


only five or {ix and twenty ſhillings extraordinary expence 
will be occaſioned even when a perſonal application is made, 
but perhaps a deal of trouble to the executor in procuring ſuſ- 
ficient proof. 


WHERE the will only concerns copyho!d lands, the fame 
having been ſurrendered to the uſe of the will, although the 
will be not atteſted by any witneſſes, it ſhall direct the uſes 
of the ſurrender; for the ſtatute of frauds, which requires 


the teſtator's hgning in the preſence of three witneſſes, is 


confined only to ſuch eſtates as paſs by the ſtatute of wills of 
the 34 & 35 Hen. VIII. which doth not extend to copy- 
holds, whereon we have treated more fully towards the former 
part of the preceding chapter. 


Wir reſpe& to perſons who may be made executors, all 


| perſons are capable of being executors that are capable of 


making wills, and many others belides ; ,as feme-coverts, and 
infants, nay, even infants unborn, or in ventre ſa mere, that is, 
in the mother's womb, may be made executors. But no in- 
fant can aft as ſuch till the age of ſeventeen years; till which 
time adminiſtration muſt be granted to ſome other, durante 
more ætate, during the minority. Yet, if there be two 
executors, one whereot is under age, he of full age may ſolelx 
prove the will*, | 


ALTHovuGH there are very few perſons but may be made 


executors, yet it behoves the teſtator to beware of whom he ap- 


points executor.—lIt is ſaid, if a creditor conſtitutes his debtor 
his executor, it is a releaſe or diſcharge of the debt, whether 
the executor acts or no; provided there be aſſets ſufficient to 


pay the teſtator's debts: for, though this diſcharge of the 
debt ſhall take place of all legacies, yet it will not be al- 
lowed againſt the teſtator's creditors t. And if there be ſeveral 


joint debtors, and the creditor makes one of them executor, 
the debt is extinct in law*; and if the huſband of a woman 


that is made executor be indebted to the teſtator, this making 
of the wife executor is a releaſe in law“. But as to makin 
a debtor executor being a releaſe in law, Wentworth ſays, 


yet doubtleſs (methinks) ſuch a debtor made exccutor 
ſhould hold himſelf reſtrained in conſcience from taking 


Black. Com: 2 V. 503. Black. Com. 2 V. 512. 
I Lev. 181. See more concerning * Went. Off. Exec. 31, 32. 
this in page 217. 3 8 wv Ibid. 207, g 


benefit 
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benefit thereof, if (the debt remitted) there ſhall want tb 
ſatisfy either debt or legacy of the teſtator ; and I doubt whe- 
ther a court of conſcience may not juſtly ſo order !. — This 
now is not to be doubted, it being demionftrated in a very late 
Caſe, where two who were indebted to the teſtator in unequal 
ſums were made executors, and it was held no releaſe of the 
debts, and that they were truſtees for the next of kin, as to 
the reſidue, ne 

THz caſe was, Goodinge, the teſtator, by will dated 1oth 

June, 1783, gave to the defendant his brother Henry Good. 
inge 50ol. and to his nephew, the defendant Henry Goodinge, 
Jun. gol. and appointed them executors, but made no diſ- 
pofition of the refidue, He alſo wrote a letter to the nephew, 
in which, among other things, he referred him to certain 
letters in Chambers's Dictionary as worth looking for, and 
directed him to pay the plaintiff, Carey, 200l. Henry Good- 
inge, the brother, was indebted to the teſtator 700ol. and 
Henry Goodinge, Jun. was indebted to him fool. at the time 
of his deceaſe. Upon ſearching the titles referred to in 
Chambers's Dictionary, bank-notes were found to a con- 
fiderable amount. ae; 

_ THe bill was by the next of kin and prayed an account 
ol the perſonal eſtate of the teſtator, and particularly of the 
ſums in which the executors were indebted to him, and pay- 
ment of the ſame to the plaintiffs.— For the defendants it 
was contended . 1ſt. That the appointment of the brother 
and nephew executors is an extinguiſhment of the debt. 

This 1s clearly fo at law; and there 1s no caſe, in this court, 

where it has been held otherwiſe, except where there has 
been a direct gift of the reſidue. "That was the caſe, in Brown 

v. Selwin, For. 240. and even there, lord Talbot fpoke of it 

as an undecided point; but there is no caſe where it has not 
been held an extinguiſhment againſt the next of kin. — 2d. 

That, having (by this mean,) unequal legacies, and there 
deing no diſpoſition of the reſidue, the defendants as execu- 
tors were entitled to it. Lord Chancellor ſaid, he thought it 
had been a ſettled point in this court, that the appointment 
of the debtor executor, was no more than parting with the 
action: and declared it a truſt ſor the next of kinn. 

Wirz reſpect to making a married woman executrix, 
attention ſhould be had to the probity of the huſpand; as the 
wife in ſuch caſe cannot act alone and if the huſband com- 


1 Ibid, 31. 5 | 1 Carey v. Goodinge, 1790+ 3 Bro · 
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mit a devaſtavit the wife will not be liable". And previous 
to making an executor due attention ſhould be had to his 
probity, as well as his circumſtances, as great power de- 
volves on him on the teſtator's death, which is demonſtrated 
in various parts of this work, and ſhewn that the perſonal 
eſtate veſts in him immediately thereon; fo if the teſtator 
has money in the ſtocks or public funds the executor may 
in general demand a transfer thereof into his own name or 
the name of any other perſon, and if refuſed compel ſuch 
transfer to be made by an action at law“; and where a 
reſidue was ſpecifically given, it was held in a caſe before the 
court of chancery in 1791, that the bank had no right to re- 
ſtrain the executors from transferring the funds. In this 
caſe the bank in their bill inſiſted upon its having been their 
cuſtom, ever ſince the inſtitution of the bank, that where 
any ſhare or intereſt in the funds transferrable at the bank, 
is, ſpecifically bequeathed to one or more legatee or legatees, and 
no truſtee or truſtees are appointed, to permit the intereſt ſo 
bequeathed to be transferred to the legatee or legatees only, 
and to no other perſon or perſons ; and where any truſtee or 
truſtees are appointed, to ſuffer the intereſt to be transferred 
to the truſtees only, but not to permit them to ſel} or transfer 
the ſame to any other perſon than the legatee or legatees be- 
neficially intereſted therein; and therefore prayed an in- 
junction to reſtrain the defendants the executors from 
proceeding at law. 5 4 


For the bank it was argued that, where there are no 
truſtees appointed, ſtill the bank muſt enter the whole will ?, 
and muſt, conſequenitly, ſee to the diſpoſition of the property 


as co-ttuſtees, or as a check upon the other truſtees. 
That though the bank may not be liable in caſe of a 


miſapplication, yet the bank have a right to the com 


mon privilege of truſtees, to have the truſts admi- 


hiſtered by this court, which is the proper and peculiar 
characteriſtic of its juriſdiction.— For the detendants, it was 


_ argued that how proper ſever the practice of the bank might 


be in the caſe of a ſpecific legacy of ftock, it was not ſo in 


n Benyoh v. Collins, 1788. 2 Bro. tered in the proper offices l 


Cha. Rep. 323. to the acis of parliament) and ſubjeC 


® Trader's and Conveyancer's the ſame to the uſes of the will, by 
Guide and Guard, CAP. XI. cauſing entries to be made in the re- 
When the probate of the will is de- ſpective transfer books. Trader's aud 


poſited at the bank, the bank uſually Conveyancer's Cuide aud Guard, 
dauſes ſo much thereof as relate tothe CHAT. Xl | | 


teſtatex's interell in the ſtocks to be en - 


2008 tha 


16} The Disros AL. of a PERSOR's EsrArE 


the caſe of a reſidue; and, in this caſe, it was a ſimple reſidue 


ot a perſonal eſtate, which muſt neceſlarily veſt in the execu- » 


In 


tor, tor payment of debts and other neceſſary purpoſes. 
the caſe even of ſpecific legacies, and of terms of years, they 
do not veſt in the legatees till after the allent of the executor, 
who may want them for the payment of debts ; till the affent 
of the executor the legatees of a bond cannot diſcharge it. 
This is like any other ſpecific legacy, and the defendants are 
therefore entitled to call upon the bank for a transfer. 

LokD CHANCELLOR acceded to this idea of the reſidue, 


in the preſent caſe, being like a ſpecific legacy, and requiring 
the aflent of the executor, that the act of parliament giving 


a power to devile, and treating it as perſonal property it muſt 
be ſubject to all the incidents of a gift of perlonal property; 
and, therefore that the bank muſt permit a transfer of the 
ſiock : and diflolved the injunction 8. „ 
HENCE may be perceived that the bank are very vigilant 
in taking care to preſerve the property of individuals be- 
queathed by will as far as enabled ſo to do, but that they can- 
not preſerve the ſame by witholding a transfer thereof unleſs 
empowered by the will; wherefore it behoves teftators to be 
careful to bequeath in ſuch manner as to veſt ſufficient au- 
thority in the bank for reſtraining a transfer into the names 
of others than thole deſigned to hold and enjoy the property 
bequeathed ; as thereby misfortunes that have too often hap- 
pened may be ſufficiently guarded againſt. | 5 
_ One inſtance of thote misfortunes and which has lately 
happened we ſhall here relate. — John Shakeſhaft, by will, 
lett 20001. 3 per cent bank annuities, to his executors after— 
named in truſt to pay the dividends to Ann Shakeſhaft his 
Wife, for life, afterwards to George Shakeſhaft, his fon for 


Tife, and alter his death the principal to be equally divided 
among his children at twenty-one, but if they all died under 
that age, then to be divided among all the children of his 
brother Richard Shakeſhaft; and he appointed Samue! 
Kempſon and Richard Shakeſhaft executors, Soon after 
his death, 272, in 1782, the two executors joined in ſelling 


out this ſum of 26001. 3 per cents. and Kempſon permitted 


Richard Shakeſhaft, to take it to his own uſe, upon giving an 


_ Undertaking in writing to replace it upon demand; and 
Richard Shakeſhaft continued to pay the amount of the di- 


vidends upon the flocks fold out to Ann the widow till his 


death, in 2790, when be died infolvent, and then the tranſaction 
of the fale of the lock was diſcovered. In December 1790, 


* Bank Ergland v. Moffat, 1791. Conveyancer's Guide and Guard, 


3 Bro. Cha. Rep. 260, Irader's and Crap, XI. 
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Kempſon became a bankrupt. In conſequence of which 
George Shakeſhaft, the ſon before mentioned, petitions the 
lord chancellor to be at liberty tv prove under Kenpfon's 
commiſſion, on behalf of himſelf and the other parties intc- 
eſted in the 2000l. bank annuities, which was oppoſed by 
the . aſſignees. of Kempſon ; but his lordſhip ordered that the 


peticioner ſhould be at liberty to prove, and direQed the aflig— 


nees to pay the dividends into the bank, ſubjecttofurtherorde erst. 

Ir a creditor of the teſtator is intended to have a legacy 
care ſhould be taken in being explicit; 
as it is an eſtabliſhed rule, that a legacy given by : a debtor to 
his creditor which is equal or greater than the debt, ſhalt be 
preſumed to be intended in ſatisfaction of the debt ; yet this 
rule, although acknowledged to be fully eltablithed, being 


thought a 11 13 rule, in ſome late caſes a diſſatisfact on has 


| been exprelicd with regard to the principle upon w hich it pro- 


ceeds, and the court has been anxious to collect from the 
wil circumſtances to rebut the preſumption; aud where the 
payment of debts hath been particularly mentioned in the 


will, the preſumpt'on of the teſtator's intention, that the le- 


gacy given ſhould be in fatisfaQion of the debt, hath been 


taken away, and the creditor decreed both debt and legacy *. 


Ho where the legacy hath not been equally beneficial. ith 


the debt in ſome partic ular, (although! it may have been more 


ſo in another) as in time of payment, or in point of certaiaty *. 
WHERE a debtor makes his crediror and another pe erſon 

executors, and the creditor neither proves the will nor atts 

as eXecutor, he may maintain an action againft the other for 


his demand on the teſtator - 


 FoRMERLY it was aſctited notion, th kobe Jes Wa 119 


reſiduary legatee appoint [ed by the will, the ſurp! US OF r ,jçQi 


devolved to the executor's own uſe, by virtue of the executor- 
ſhip. But now there 18 this e that althonu gh where 
the executor has no legacy at all, the Lian {#a'l 151 gu neral 


be his own, yet wherever there 15 a ſullictency on the face of 


a will (dy means of a compatent legacy or othe rwiſe) to im- 
ply that the teſtator intend a his execmtor thuuld nt have 1 he 
relidue, the undeviſed ſurplus of the «late {hall go to the 
next of kin; the executcr then ſtanding upon eXatily ihe 
ſame footing. as an adminifirator, who. by the ſtatute 22 & 9 3 
Car. II. c. 10. muit make diſhributton thercot to the in- 
Ex parte Shakeſhaft, January, 
179. 3 Bro. Cha. Rep. 197. Trader's 


and Copveyancet's Guide ang Guard, 
CA, X}, 


* 1 P. Will. 410. 3 Atk. 53. 
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teſtate's next of kin *; and for making this diſtribution it may 
be obſerved that an executor 1s compellable thereto by the 
court of chancery “; where, it has been determined, that, 
if there be no kindred, the executor ſhall ſtand truſtee 
for the crown, to whom the undeviſed ſurplus ſhall go *, as in 


the caſe of a perſon dying wholly inteſtate, mentioned in the 
former part of this work '. Much litigation having been 


with reſpect to executors claiming the undeviſed ſurplus, we 
ſhall treat more largely hereon under a ſubſequent head b. 


THERE are very few perſons but may be deviſees, or le- 
gatces, and take either real or perſonal eſtate by deviſe ; 
the latter of which, on the teſtator's death, veſts in the 


executor, and cannot be taken without his conſent*®, he 
being the perſon to anſwer the teſtator's creditors; but with 
the former an executor, as ſuch, has no more concern 
than an adminiſtrator heretofore mentioned“; for, on the 


teſtator's death, the real eſtate immediately veſts in the de- 
viſee, or perſon to whom it is deviſed*; whereby formerly 

eat inconveniencies aroſe, as creditors by bond and other 
33 were defrauded of their ſecurities, not having a 


remedy againſt the deviſee of their debtor; to obviate which 
the ſtatute 3 W. & M. c. 14. was made, and thereby the 


deviſe, as againſt ſuch creditors, is deemed void, and the 
are enabled to maintain their actions jointly againſt both the 
heir and deviſe, as has been ſhewnf, | 


A MARRIED woman, or, as the law terms her, a feme- 


covert, although ſhe cannot be a grantee to her huſband, as 

a man cannot grant any thing by deed to his wife, or enter 

into a covenant with her; for that would be to ſuppoſe her 

| ſeparate exiſtznce; but a woman may be attorney for her 

Huſband, as that implies no ſeparation ; and an huſband may 
| bequeath any thing to his wife by will; for that cannot 


take effect till the coverture is determined by death *, 


AN infant in ventre ſa mere, or in the mother's womb, is 
ſuppoſed in law to be born for many purpoſes. It is capable 


of "_ a legacy, or a ſurrender of a . eg eſtate made 
It may have a guardian aſſigned to it, and it is 


* Black. Comm. 2 V. 514. © Black. Com. 2 V. 512. 
Page 63. | >; 4. Page 86, 5+ ft 
Middleton and Spicer, H. 1783. Co. Litt. 111. 
x Brown's Cha. Rep. 20 Page 93. 


e | s Black, Com, 1 V. 442. 
enabled 


> Sce Pege 199. 


by Will aud TESTAMENT, 167 


enabled to have an eſtate limited to its uſe, and to take 
afterwards by ſuch limitation as it it were then actually born; 
and if a deviſe is to children and grandchildren living at the 
time of the teſtator's death, a child in the mother's womb 
might in ſuch caſe be ſo far regarded as to be looked upon 
as living“, and will have the ſame ſhare as any child born 
before the teſtator's death. And where the teſtatrix gave her 
real eſtate to truſtees, upon truſt to permit her nephew, J. C. 
to receive the rents and profits for his life, and after his death 
to ſell the eſtate, and divide the money amongſt all and every 
the child and children of J. C. at the age of twenty-one ; allo 
gave her perſonal eſtate to the ſame truſtees, in truſt, to divide 
the ſame amongſt all the children of her {aid nephew at 
twenty-one, and directed her nephew to maintain the chil- 
dren out of the rents and profits, and gave the truſtees 
power to apply any part of the intereſt of the perſonal eſtate, 
for the maintenance of the children.—The queſtion was, 
whether the plaintiff, a child born after the death of the teſta- 
trix, was entitled to a ſhare of her eſtate : all the other per- 
ſons were born before the making the will. — The Maſter 
of the Rolls held the plaintiff to be entitled to a ſhare with the 
other children. : | 

YET in a later caſe it was ſaid, that this ſeems a very 
ſtrained determination; and where the teſtator deviſed to 
_ truſtees, and directed the yearly ſum of 100]. of the rents and 
intereſt of reſidue to be paid and applied by them unto each 
of his two daughters, S. A. and D. K. during their lives, and 
the reſidue of the rents and intereſt, for the maintenance and 
education of all the children of his ſaid two daughters, S. A, 
and D. K. ſhare and ſhare and ſhare alike, until the youngeſt 
of the ſaid grandchildren {hould attain twenty-one, and in 
caſe of the death of any of them before the youngeſt ſhould 
attain twenty-one, who ſhould have been married and who 
thould have at his or her deceaſe a child or children, then 
teſtator directed, that ſuch child or children ſhould be 
entitled to the ſame ſhare which their deceaſed parents 
would have received, in caſe they had reſpectively lived 
till the youngeſt of ſuch child or children ſhould have 
attained twenty-one 3 and when ſuch youngeſt child ſhould 
have attained twenty-one, then teſtator gave one full and 
proportionable ſhare of the capital thereof, to the proper 
uſe of ſuch his ſaid grandchildren as ſhould be then living 
and the child or children of ſuch as ſhould be dead. Ce, 


> 4 Burn's Eccleſ. Law, 146, i Congreve v. Congrere, 1781. 1 Bro, 
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D K. at the death of the teſtator, had fix children ; after 


ing the ſame; 


b. tofore been mentioned ; and, with reſpect to ſome per- 
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his death ſhe had another child; and S. A. had four children, 

but, after his death had two other. The queſtion was, whe- 
ther the children of teſtator's daughters, born at the time of 
his deceaſe, were to take excluſively of thoſe born after his 
death, or they were all entitled ? 


LoRD CHANCELLOR ſaid, when the gift was esl, it 
Was always confined to the death of the teſtator; where there 


3s a gift fot life, or the diſtribution is poſtponed to a future 


time, then the children born during the lite, or before that 
time, are let in. Congreve v. Gongreve ſeems a very ltrained 
determination; becauſe when the lirſt child attained twenty- 
one, the diviſion muſt be made. His lordſhip finally deter- 


mined 7 in favour of the children alive at the deceaſe of the 
teſtator b. 


WHAT has: been here mentioned concerning children, 
mult be underſtood with reſpect to legitimate children, and 
not of baſtards, heretofore deſeribed i : for a deviſe to thoſe 
in the mother's womb, or before dofn, is void“. Vet, ifa 
baſtard is born at the time of making the will, whereby either 
real or pertonal eſtate is given to him, he is capable of tak- 
but it 1s fafe to deſcribe a baſtard, in the will, 
as the natural ſon or daughter of A. B. his mother], eſpe- 
cially it he be a tender infant, that has not got a name by re- 
Aliens are not capable of holding lands, as has 


ſons incapab! e of taking a legacy, mention Wi ill be made un- 
der a ſubſequent head, in treating on legacies. * 


Having thus conſidered thoſe propoſitions, we ſhall 
now proceed to confider the manner of bequeathing to mar- 
ried women and inſants, and of appointing guardians : con- 
ditions not to trouble executors, and for preventing indilcreet 
INAITIAaGES, 


WIEN any eſtate or effects is Atem ed fo a married 


woman, it is generally deviſed or bequeathed to ſome perſon 


in truſt for her, or to be for her ſole and ſeparate uſe, with 


directions that her receipt alone (hall be a ſufficient diſcharge 
for the ſame; as thereby to prevent what 1s given being 
ſubject to the huſband's control, If any real eſtate is 


» Ii aghes v. IIag les, Aug 
9 Bro. Cha. Rep. 357. 
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the eflate_ will be aſügnable by 
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Feviſed to her in fee-ſimple, and without any roſtriction, 
it immediately veſts in her on the teſtator's d-ath, and will 
have the ſame effect as to the huſbant's curiely and being 
conveyed by virtue of a fine as heretofore thewn ", And if any 
legacy or perſonal eſtate is given to a married woman abſo- 
lutely without any reſtriction, it will be as if the ſaine were 
given to the huſband, as we ſhall ſee under a ſubſequent head, 
where further mention will be made concerning bequeſts to 
married women ». When any real eſtate is intended for an 
infant, it is uſual to deviſe it to ſome perſon or perſons in 
wall for him till he attain twenty-one years of age, with 
directions to the irultees how to manage the fame in the in— 
terim. So with reſpect to any legacy or perlonal eitate that 
may be bequeathed to an infant; for the law will not truſt 
an infant with any real eſtate ; and as to legacies or perſonal 
eltate, where the teſtator has not taken necetlary care to pre- 
ſerve it for an infant, the courts wherein legacies are to be 


ſued for, when applied to, are not negligent in taking tne ut- 


molt care ſor the benefit of infants? ; the expence of which 


application may be ſaved by due care being taken in making 
Truſtees named in the will may allo be appointed 


guardians by any father, who, we have ſcen, hath power 


9 
itch others as the teſtator ſhall chooſe, may be made 
executors. [> | 


to diſpoſe of the cuflody of his children 2; and the ſame, or 


THERE is no decided cafe that guardians can be appointed 


for a child, by a ſtranger, during the life of the patent. If 
ſuch be ſo appointed aud it be laid before the court of chan- 


cery how the child is diſpoſe . of, the court will take care 
that the child ſhall be educatcd according to his expetta- 


tions*. But where a father by his will named guar lians 


for his natural child, On petition that the fame might be 
appointed by the court, and they appearing in court and con- 
ſenting to accept ſuch guardianihip, the maller of the rolls 
thought there was no neceſlity to refer it to the maſter, to 


» Page 94--96. The huſband being  ancer's Guide and Guard,” Cnay. 
entitled to the rents and profits of the VIII. and in Can IX. what tet- 
wiſe's real eftate during her life, and tlement will feenre the wife againſt 
to hold the ſame as tenant by curicfy the claing of her hutband's creditors. 
after her death; in caſe he becomes 2 9. age En, 
bankrupt, ſuch intereſt as he had in Y 
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approve of proper perſons to be guardians, the father having 
named them by his will, though, ſtrictly ſpeaking, he could 
not appoint teſtamentary guardians to his natural child. And 
his honor made th eorder accordingly®. And the ſame had 
been done by the lord chancellor in the year 1758*. 


In default of the father's appointing a guardian, infants 
at fourteen years of age, whether male or female, may 
chooſe their own guardian; and for the perfonal eſtate, 
the ordinary uſually afligns him, but for the real eſtate, it 
is the province of the lord chancellor to aſſign a guardian. 
The power and reciprocal duty of guardian and infant, who 
is termed in Jaw the ward, during the continuance of the 
guardianſhip, are the ſame as that of father and child; and 
the infant cannot be ſued, but under the protection and 
joining the name of his guardian, he being to defend him 
againſt all attacks, as well by law as otherwiſe; and when 
the infant comes of age, muſt give him an account of all 
that he hath tranſacted on his behalf, and anſwer for all 
Tolles occaſioned by his wilful delay or negligence. But an 
infant is allowed to ſue either by his guardian or prochern 
amy, that 1s, his next friend, who may be any perſon that 
will undertake his cauſe”; and it frequently happens that 
an infant inſtitutes a ſuit in equity againſt a fraudulent 
guardian, who, if he hath abuſed his truſt, the court will 
check and puniſh, and ſometimes proceed to the removal of 
him, and appoint another in his ſtead. —To prevent dif- 
agreeable conteſts with young gentlemen, it has become 
a practice with many guardians, of large eſtates eſpecially, 
10 indemmity themſelves by applying to the court of chan- 
cery, acting under its direction, and accounting annually 
before the offtcers of that court'. | | | 

As to conditions not to trouble executors, if a legacy is 
given on condition not to diſpute the will, and the legatee 
commences a ſuit whereby he diſputes the validity of the 
will, this is no forfeiture of the legacy, if there was juſtt- 
fiable cauſe of conteſting it. And even though there is 
no probable cauſe, yet where a legatee, or other perſon in- 
ꝛereſled, hath a right to ſee the Will proved in ſolemn form", 


v Wind v. St. Paul, 1589. Ib:4. 533. Black. Com. r V. 463. 
Peckham, v. Pe Ham, i#ia, 584. e 3 New. Abr. 479. | 
Co. Liit. 135. n. 1. 13 edits u The manner thereof ſee in p: 217% 
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his making uſe of the right cannot, as it ſeems, be deemed 
a diſturbance, —The teſtator gives to B a legacy, on pain 
of forfeiture of it, in caſe he ſhould give his wife, Whom 
he made executrix, any trouble in relation to his eſtate; 
B brings his bill againſt the wife, for which there was 
very little colour, and amongſt other things demands his 
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legacy. The chancellor was of opinion that the ſuit was 


very frivolous, but would not declare the legacy forteitcd *, 
But in a caſe where a perſon by his will gave a legacy to 
his daughter, provided that if ſhe or her huſband refuſed to 
give releaſe, or ſhould put the executor to any trouble, the 
fame ſhould go over to her ſiſter's children. The daughter 


and her huſband, being within the city of London, ſue for 


her orphanage part. It was decreed that the legacy was 
forfeited; for however it might have been conſtrued to be 


only in terrorem, yet being deviſed over, and by that means 


a right to this legacy being veſted in a third perſon, a court 
ol equity could not divelt it or call it back again“. 


GENERALLY, by the eccleſiaſtical law, all conditions 
againſt the liberty of marriage are unlawful, as being a 
reſtraint on the natural liberty of mankind, and an hindrance 
to the propagation of the ſpecies; and if the condition be, 
that the legatee marry according to the appointment, ar- 
bitrament, or conſent of ſome other perſon, it is rejected as 
unlawful”. But if the conditions are only ſuch as whereby 


marriage is not abſolutely prohibited, but only in part re- 


ſtrained, as in reſpect of time, place, or perſon, then ſuch 
conditions are not abſolutely rejefted * ; as for inſtance, 
where the condition is not to marry betore the age of twenty- 
one years; but if it is continued to an unreaſonable length 


of time, it is otherwiſe. So if the condition be not to 


marry a particular perſon, or a widow, or one of any parti- 


ular place, it is to be performed“. 


IN the temporal courts, the diſtinction ſeems generally to 
have been where the legacy is deviled over to another, and 
where jt is not deviſed over. In the former caſe it hath been 
held that the reſtraint ſhall be good, ſo as the legacy ſhall 
not be due, unleſs the condition be performed; but in the 
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latter caſe, where there is no deviſe over, it hath been held 
that the proviſo or condition is only in terrorem, to mare the 
perſon careful, but not to defeat the legacy *®. Yet here 
there is a diſtinction between its being charged on real eſtate 
and where it is not; as if a legacy be given to a woman 
upon this condition, that ſhe marry with the conſent of a 
third perſon, who, as it may be a parent, guardian, truſtee, 
or executor, and the legacy be to be raiſed out of a real eſtate; 
in this caſe, if ſhe marry without ſuch conſent, although 
there 15 no deviſe over, ſhe ſhall not have it *, But if it is 
a mere perſonal legacy, payable out of the perſonal eſtate, 
and there be no devile over, in caſe the marry without ſuch 
conſent, ſhe will be entitled to it, unleſs there be a deviſe 
over; and it there be it ſhall go to whom it is fo deviſed, and 
ſhe will loſe it. The reaſon of this diſtinction is, becauſe the 
temporal courts, where the legacy 1s merely perſonal, and 
only-a charge on the perſonal eſtate, follow the rule of the 
eccleſiaſtical courts, which hath juriſdiction as to the per- 
ſonalty; but where it is charged on real eſtate, of which the 
eccleſiaſtical court hath no juriſdiction, they follow the rule 
of the common law Courts, | 


A CONDITION annexed to a legacy, that the legatee /ha/l 
marry wit conſent of her mother, is a valid condition; and 
upon marriage without ſuch conſent ſhall go to the mother, 
under a gift of a general reſidue. The caſe was as flated 
by the lord chancellor, who, in delivering his opinion ſaid, 
the teſtator makes four bequeſts to his daughter, a contin- 
gent intereſt in $000], the 10,000]. South-ſea annuities in 
queſtion, the ſreeholds, and the river Lee bonds, all upon her 
living to twenty-one married or unmarried. If ſhe dies be- 
fore, the 1ſt, 3d, and 4th take no place. Yet the intereſt of 
the fourth is to be paid to her ſeparate uſe during infancy, 
notwithſtanding her coverture. The 2d bequeſt may take 
place before twenty-one, by marriage with conſent of her 
mother. —1 ſuſpect that the teſtator has failed of expreſſing 
his full intention concerning the 10,000l, He gave it to his 
daughter on a double contingency : he ſeems to have meant 
it for the mother, on failure of them. But he hath given it 
over to her alſo, on another double contingency, the death 
of the daughter before twenty- zone, and unn narried. 


Cha. Ca. 1 3 20. | à Reynich and Martin, 3 Alk. 3 3 10. 
* Puliing and Reddy, 1 W ilſon's Hemmings and Mun, 1 Bro. Chas 
Rep. 21. ; Rep, 4v3s 
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AzrovurT the middle of the preſent century, doubts aroſe 
which divided the opinions of the firſt men of the age. The 


difficulty ſeems to have been in reconciling the caſes. The 


prevailing opinion was, that deviſes of lands ſhould follow 
the rules of the common law ; and legacies of money, the 
rules of the canon law. The queſtion remains unreſolved, 
what is the nature and extent of the rule. An injunction to 
aſk conſent is lawſul, as not reſtraining marriage generally. 
A condition that a widow ſhall not marry is not unlawful. 


An annuity during widowhood—a condition to marry, or not 
to marry, Titius, is good. A condition preſcribing due ce- 


remonies and place of marriage is good—{till more is a con- 
dition good which only limits the time to twenty-one, or any 
other reaſonable age, provided it be not uſed evalively, as a 
cover intended to reſtrain marriage generally. = 

IT is agreed on all hands that (however reſtrictive of mar- 


Triage) when the legacy is given over to other uſes, the teſta- 
tor ſhall be deemed to regard thoſe uſes. I am of opinion 
that the daughter, having married at eighteen, improvidently 


(as far as appears) and againſt the anxious conſent of the mo- 
ther, never came under the deſcription to which the gift of 


the 10,000l. South-ſea annuities was attached; it is there- 


fore void and part of the reſidue s. | 
_ THus having proceeded, we come now to the two Jaſt 
propoſitions under the head of making the will, v:z. the 
gift in caſe of death, and the nuncupative or verbal will. 

A GIFT IN CASE OF DEATH, Which is called d-natro 


_ cauſa mortis, is, when a perſon in his laſt ſickneſs, appre- 
hending his diffolution near, delivers, or Cauſes to be de- 


livered io another the poſſeſſion of any perſonal goods, (under 


which have been included bonds, and bills drawn by the de- 
ceaſed upon his banker) to keep in caſe of his deceaſe. This 


gift is accompanied with this implied truſt, that, if the donor 
lives, the property thereof ſhall revert to himſelf, being only 
given in contemplation of death,. Such gift, if the donor 
dies, need not the aſſent of his executor: yet it {hall not 
prevail againſt creditors 5; for being given in caſe of the 


donor's death, and in nature of a legacy, it would be frau- 


dulent as againſt creditors *, In every ſuch gift there muſt be 
a delivery made by the party ; and nothing can operate as 
ſuch, without having been delivered in the teſtator's life-time, 


© Scot v. Tyler, 1788. 2 Bro. 8 Bid. 
| 1 . Will, 406, 
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by him or his order i. Where a man by will diſpoſed of per- 
fonal eſtate, and afterwards by parol gave 1ool. bill to one to 
deliver over to his nephew, if the teſtator ſhould die of that 
ſickneſs, it was held good ®. So where the huſband upon 
his death-bed delivered to his wife a purſe of 100 guineas, 
bidding her apply it to no other uſe than her own ; and alſo 
drew a bill on his goldſmith, to pay her 100l. for mourn- 
ing !. 
Aw where a bond for 1ool. was given by one Spackman 
to Sarah Baily, which Sarah Baily delivered to the defendant, 
faying, in cafe I die, it is yours, and then you have ſome- 
thing. Sarah Baily died inteſtate, and her adminiſtrator 
brought a bill to have the bond delivered up. But by lord 
chancellor Hardwicke. This is a ſufficient donatio cauſa 
mortis to pals the equitable intereſt of this bond upon the in- 
teſtate's death. The queſtion in this caſe was, whether the 
nature of the property was capable of being ſo given. His 
lordſhip held it might, as well as a ſpecific chattel; though 
no legal property paſſed thereby, nothing but the paper, 2 
bond being evidence of a debt, and the intent being to give 
the debt, not the paper, he held it a good donation orig 
cauſa, comparing it to the property which paſſed by aſſign- 
ment of a bond, which paſſed nothing in point of law, and 
the aſſignee muſt make ule of the other's name for recovering 
on it“. | 
Bur in the caſe of Ward and Turner®, (in which is col- 
lected all the law upon the ſubject of donations cauſa mortzs, 
and particularly conſidered what ſhall be a ſufficient delivery 
olf different kinds of property to give effect to ſuch dona- 
tions), It was held by lord Hardwicke, that a delivery of 
receipts for South Sea annuities was not ſufficient, (though 
there was ſtrong evidence of the intent ;) and that it could 
not be done without a transfer, or ſomething amounting to 
that; and all the anxious provilions of the ſtatute of frauds 
will ſignify nothing, if donations of ſtock, attended only by 
delivery of the paper, is allowed. It might be ſupported to the 
extent of any given value, and it would leave theſe things 
under the greateſt degree of uncertainty, and amount to a re- 
peal of that uſeful law as to all this part of the property of 
the ſubjects of this kingdom. Therefore, notwithltanding 


$ 3 P. Will. 357, m Srellgrove v. Baily, 1744. 3 Atk 
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the ſtrong evidence of the intent, this gift of annuities is not 
ſufficiently made within the rules of the authorities. And 
conſidering how much of the perſonal eſtate of this kingdom 
is now veſted in ſtocks and funds, his lordſhip ſaid he was of 

TESTATOR by will, dated 16th April, 1779, appointed 
Edward Chapman and others executors, and ue them 3ol. 
each ; and delivered the will to E. C. telling him there was 
ſomcthing in it for himſelf, that would reward him for the 
trouble he the teſtator had often given him, and for the extra 


trouble he would have in the execution of his will more than 


the other executors. With the will ſo delivered, there was 
pinned a piece of paper, or note directed to Mr. Edward 


Chapman, in which was incloſed a bank-note value Sol. 


The teſtator frequently afterwards had the will, with the 
paper pinned thereto, and the contents returned to him, and 


as often again delivered the will and paper to E. C. At the 


time he laſt delivered the will to E. C. which was in No- 
vember 1784, he ſaid he thought he had not done enough for 


him; and added, that he had doubled what was in the paper; 
and ſometime after ſaid to E. C. Now I have made ano- 


ther will, the old will is of no uſe to me, but you mi:!t take 
care of it, by reaſon, you know, there is ſomething with it 
for yourſelf: as ſoon as I am dead open the paper and take it 


out. The laſt time the teſtator re-delivered the will to 
E. C. there was pinned to it a piece of paper directed, For 


Mr. Chapman 8th of November, 1784,” and therein were 
contained two bank-notes of Fol. cach.— The teſtator by 
will, the 15th January 1785, appointed E. C. one of his 


_ executors, to whom he gave legacies of 5ol. each) E. C. alſo 


claimed tool. —The maſter having reported the examination 
of E. C. and ſubmitted it to the court, the principal matters 


of which are as abovementioned. —Tt was argued that this is 


a gift before the making of the will; therefore the teſtator, 
if he meant the notes to paſs, could have given them as a 
legacy; and it only appears trom the evidence of Chapman. 
Lord Chancellor. —Being reported by the maſter, I think 
the gift good, as a donatio cauſa mortis s. EL | 
A NUNCUPATIVE OR VERBAL WILL, is, where the tef- 
tator, without any writing, doth declare his will before a 
ſufficient number of witneiles, and this can extend only to 
perſonal eſtate ; for no real eſtate can paſs by the will, unleſs 


* Hill v. Chapman, 1789. 2 Bro, Cha. Rep. 612, 
| | 5 it 
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it is written and atteſted in ſuch manner as has lately been 
ſhewn. Thoſe verbal wills were formerly more in uſe than 
at preſent, when the art of writing is become more univer- 
A and as they are liable to great impoſitions, and may 
occaſion many perjuries, the ſtatute 29 Car. II. c. 3. en- 
acts, 1. That no written will ſhall be revoked or altered by 
a ſubſequent nuncupative one, except the ſame be in the 
lifetime of the teſtator reduced to writing, and read over to 
him and approved; and unleſs the ſame be proved to have 


been ſo done by the oath of three witneſſes at the leaſt, who 


by the ſtatute of 4 & 5 Ann, c. 16. mult be ſuch as are 
admiſſible upon trials at common law. 2. That no nuncu- 
pative will ſhall in any wiſe be good, where the eſtate be- 
queathed exceeds 3ol ; unleſs proved by three ſuch witneſles 
preſent at the making thereof ; and unleſs they or ſome of 


them were ſpecially required to bear witneſs thereto by the 


te{lator himſelf; and unleſs it was made in his Jat fick- 
neis, in his own habitation or dwelling-houſe, or where he 


had been previouſly reſident ten days at the leaſt; except he 
be ſurpriſed with ſickneſs on a journey, or from home, 


and dies without returning to his dwelling. 3. That no 
nuncupative will ſhall be proved by the witneſſes after fix 


months from the making, unleſs it were put in writing 
within fix days; nor thail it be proved till fourteen days 
after the death of the teſtator, nor till proceſs hath firſt iſſued 


to call in the widow or next of kin to conteſt it if they think 
proper. 


HENCE we may perceive, * his will extends only to | 
perſonal eſtate : That the teſtamentary words by which it 


is to be made muſt be ſpoken with an intent to bequeath, 
not any looſe idle words in the ſick perſon's illneſs; for he 
muſt require the by-ſtanders to bear witneſs of ſuch his in- 


tention: That it muſt be made at home, or among his fa. 


mily or friends, unleſs by unavoidable accident, to prevent 


impoſitions from ſtrangers; and it muſt be in his 44% ſick- 


refs, for if he recovers he may alter his diſpoſition, and 


has time to make a written will: That it muſt not be 


proved after ſix months from the making, unleſs it were put 


in writing within ſix days from that üme; nor yet too 


haſtily 
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haſtily, as not until fourteen days after the teſtator's death, 
nor till legal notice hath been given to his — or next 
of kin. 

Tus legiſlature having thus provided again any frauds 


in ſetting up nuncupative wills, by ſuch a numerous train of 
requiſites, that the thing itſelf is fallen into diſuſe, and 


hardly ever heard of, but in the only inſtance where favour 


ought to to be ſhewn to it, when the teſtator is ſurpriſed by 
ſudden and violent ſiekneſs f. 


| 
ö 
| 


| 
ö 
& 


C H A P. III. 
oO revoking the Will 


Air a man may alter or make void his will at plea. 
ſure, and although he may have made his laſt will 
and teſtament irrevocable in the ſtrongeſt words, he is at 


liberty to revoke it, moſt people ſeem apptiſed of; but 
how a will may be revoked by acts in law and alteration of 
circumſtances, very few perſons have a juſt conception; 


and as many, after having made their will, have made al- 
terations in their eſtate, and died without altering or repub- 
liſhing their will, and thereby left their eſtates and effects 
open to diſpute and litigation; we ſhall here, after having 
attended to the ſtatute 29 Car. II. point out various acts that 
may be done by a teſtator, ſo as to occaſion either a total 


or partial revocation of his will; and then make ſome ob- 


ſervations on the means whereby the revocation might be 


rectified, and on the nature and effect of a codicil, and the 
republication of a will? and conclude the head with ſhew- 


ing how, in various caſes, a perſon may die both teſtate and 


inteſtate, and thereby part of h s eſtate be diſ poled of by him- 
ſelf, and the other part by the law. 


2? Black. Com. 2 V. 50. 18 Co. Rep. 82 e 
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By ſtatute 29 Car. II. c. 3. it is enacted that no de- 
viſe in writing of lands, tenements, or hereditaments, or 
any clauſe thereof, ſhall be revocable, otherwiſe than by 
ſome other will or codicil in writing, or other writing de- 
claring the ſame, or by burning, cancelling, tearing, or 
obliterating the fame by the teſtator himſelf, or in his pre- 
ſence, and by his directions and conſent ; but all deviſes 
and bequeſts of lands and tenements ſhall remain and con- 
tinue in force until the ſame be burnt, cancelled, torn, or 
obliterated by the teſtator or by his directions in manner 
aſoreſaid, or unleſs the ſame be altered by fome other will 
or codicil in writing, or other writing of the deviſor ſigned 
in the preſence of three or four witneſſes declaring the 
ſame. And that no will in writing concerning any goods, 
chattels, or perſonal eſtate, ſhall be repealed, nor ſhall any 
clauſe, deviſe, or bequeſt therein be altered or changed by 
any words or will by word of mouth only ; except the 
ſame be in the lifetime of the teſtator committed to writing, 
and after the writing thereof read to the teſtator and allowed 
by him, and proved to be ſo done, by three witneſſes at the 


4 


leaſt. 


THAT a will may be effectual for paſſing lands, the ſame 
muſt be ſubſcribed by three witneſſes in the preſence of the 
teſlator, as was ſhewn in the preceding chapter.“ So for 
revoking ſuch a will within the words of the ſtatute, it muſt 
be by a will atteſted by three witneſſes, and ſubſcribed by 
them in the prefence of the teſtator b. A man makes 
his will duly executed and atteſted, and at the ſame time in 
like manner executes a duplicate thereof. Sometime after, 


having a mind to change one of his truſtees, he orders his 


will to be written over again, without any variation what- 
ſoever from the firſt, ſave only in the name of that truſtee. 
And when it was ſo written over, he executes it in the pre- 


"fence of three witneſles, and the three witneſſes ſubſeribed 


their names, but not in his preſence. After this the teſtator 
cancels the duplicate, by tearing off the ſeal ; and then dies. 
The queſtion was, whether this ſecond will not being good 
as a will to paſs lands, ſhould yet be a revocation of the 


firſt; and if it ſhould not, whether the cancelling the other 


* Page 159. d Ecel. ton v. Sp:ak, Carth. 81. 
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ſhould be a revocation thereof within this ſlatute. And it 
was decreed, that neither the making the ſecond, nor the 
cancelling of the firſt, was a revocation thereof, though 


in the ſecond there was an expreſs claule that he did thereby 


revoke all former and other wills: wherein the lord chan- 
cellor took this diſtinction, that the ſecond was not intended 
barcly a revocation of the firit, fo as to. ſignify his intention 
of dying inteſtate; but it was intended as an effeCtual will 
to paſs the lands to the perſons, and in the manner thereby 
deviſed ; and therefore if it was not good as a will to that 
purpoſe, it was no revocation of the arſt *. * a 
Mr. Cox commenting on the cafe juſt now cited ſays, On 
the tirft head the act of cancelling was not {ufficiently proved, 
but yet it is determined by this caſe as well as by Þurton/baw 
v. Gilbert, Cowp. 49. (which fully recognizes the principies 
of Onions v. Tyrer), that the cancelling is in itſelf an egui- 
vocal att, and in order to operate as a revocation, mult be 
done animo revecand: | with intention of revoking]. On the 
ſecond head, with refpe& to revocation by ſubſequent deviſe, 
it is necellary that the ſecond will ſhould expreſsly revoke 
or be clearly incompatible with the firſt deviſe, quzad | as to | 
the particular fubjef matter of ſuch deviſe, for no ſubſequent 
deviſe will revoke a prior one unleſs it apply to the fame 
ſubjed matter. Harwood v. Goodright. It. is allo neceſſary 
that the ſecond will thould be /ub/i/ting and effective at the time 
of the death of the teſtator. It therefore it be not executed 
according to the ſtatute of frauds, it is not effe:ve, and it is as 
if ro ſecond will had exiſted, as in the preſent caſe of 


Onions v. Dyer, (and yet a deviſe of lands void in reſpe of 


the zncapacity of the deviſee to take, ſhall revoke a former de- 
viſe, So ſhall a ſubſequent grant to a perſon incapable of 
taking.) So, if the ſecond will be effectively cancelled in the 
life-uime of the teſtator, the firſt will ſhall operate as if no 


| other had exiſted, for it is the only will Ying at the tella- 


tor's death ©, 1 8 

AS CONCERNING acts that may be done by a teſtator fo 
as to occaſion either a total or partial revocation of his will, 
it ſhould be obſerved, that the above-mentioned ſtatute has 
not taken away tevocations of laſt wills by acts in law; 
as if the teſlator thould afterwards make a fcoſfnent or 


— 


Cnons u. Brer, 1716. 1 P. Will. 4 1 P. Will. 345. n. 4th Edit. 
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conveyance contrary to the will, or any other act inconſiſtent 
with it, but ſuch revocations remain as they were before the 
making this ſtatute*; and an alteration of circumſtances may 
be a revocation of a will notwithſtanding this ſtatute, 
which does not extend to implied revocations f; as it hath 


been held, that, without an expreſs revocation, if a man 
who hath made his will afterwards marries and has a child, 
this is a preſumptive or implied revocation of his former will 


which he made in a ſtate of celibacy®. From Brady v. 
Cubitt, Doug. 30. (which colleAs the other caſes upon this 


ſubject) it appears that no change in the ſituation of a teſta- 


tor can amount to more than a preſamptive revocation of a 
deviſe of lands, and conſequently that evidence is admiſſible 


to rebut fach preſumption. That a diſpoſition of the whole 
_ eſtate will be preſumptively revoked by a ſubſequent marriage 


and birth of a child. But quere, ſays Mr. Cox, Whether 


either of thole circumſtances ng q, or only a partral diſpoſi- 


tion of the real property will raiſe the preſumption *, 
W1TH reſpect to real eftate : By lord chancellor Hard- 


wicke: The general principle is, that, at the time of the deviſe, 
the deviſor muſt have a difpoſing capacity, and an eſtate in the 
land deviſed ; and the eſtate muſt remain in the ſame plight and 


condition until his death; for the leaſt alteration by any act 


of his makes it a different eſtate, and ſhews a different inten- 
tion, and therefore is an actual revocation. Thus, if one ſeiſed 
id fee deviſes, then enfeoffs, or conveys it to another to the 
uſe of himſelf in fee; though it is the old uſe that remains, 


yet it is a revocation, notwithſtanding it is his own feoff- 
ment or deed. So of a bargain and ſale * without inrolment. 
So if a man think himſelf tenant in fee, deviſes, and then, 


_ apprehending himſelf to be only tenant in tail, ſuffers a 
recovery with intent to confirm his will, it is a revocation, 
As to mortgages, they are exceptions out of the rule: at law 


2 mortgage for years, and in equity a mortgage in fee, are 


revocations pro tante, or for ſo much only; and the 


mentioned p. 116. Yet real eftate 
will not paſs by bargain and ſale, un- 
t Gilb. on Wills, 99. Black, Com. lets the deed be an indenture, and the 


* Carth. Br. 


2 V. 502. | 
n x P. Will. 304 Note 4. 4th Edit. 
i 4 bargain and ſale is a conyeyance 

made by deed, whereby real eſtate 

may be conveyed as well as by deed 


» fcofiment or lcaſe and relcaſo, 


| fame be inrolled within fix months 


in one of the courts of Weſtminſter 
hall, or with the c/tos rotulorum of the 
county, as diretted by ſtatute 27 
Hen, VIII, Co 6. | | 
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E.. is, that a mortgage is only a ſecurity, and though it 
e 


a conveyance of a real eſtate, yet in this court it is a 
chattel intereſt only, and goes to the executor, and it gives 
no dower s. Mortgages for terms of years on the death 
of the mortgagee, the term and the right in equity to re- 
ceive the mortgage debt, veſt in the ſame perſon, vi. the 
executor or adminiſtrator. But, in caſes of mortgages in 


fee, the eſtate on the death of the mortgagee goes to the 


heir or deviſee, and the money is payable to his executor or 
adminiſtrator *, and muſt be paid by the heir, if he has the 
eſtate, as hath been ſhewn'.—lf lands are deviſed to one in 
fee, and afterwards mortgaged to the ſame deviſee, it is a 
revocation in foto, or in the whole, being inconſiſlent with 
the deviſe; though if the land be mortgaged to a ſtranger, 
it is otherwiſe &; for it hath been admitted to be a ſettled 


rule in chancery, that where a teſtator - deviſes his lands in 


fee to one, and after mortgages it in fee to another, and then 
dies before the principal and interelt is paid, this is not a 


total revocation of the will, but quad the mortgage only, or 


as far as the mortgage, and the deviſee {hall have the equity 
of redemption“. | | | 


IF a man deviſes land, and then makes a feoffment or 


_ Conveyance of it, and afterwards repurchaſes it, yet the will 


ftands revoked by the feoffment, and the repurchaſe is no 


declaration of the teſtator's mind to ſet it on foot again *.— 


Although a covenaut or articles do not at law revoke a will, 
yet, if entered into for a valuable conſideration, amounting 
in equity to a conveyance, they muſt conſequently be an 
equitable revocation of a will or any writing in nature there- 


_ of *.—TIf a man deviſes land to J. S. and afterwards bar- 


gains and felis it to another, though this be not inrolled 
within ſix months, according to the ſtatute, conſequently 
nothing can paſs to the bargainee, yet this is a revocation of + 
the will; becauſe here is a ſolemn act done, which plainly 
os the intention of the teſtator to countermand the 
wall“. 


Ir a man ſeiſed in fre deviſes to A. B. in fee, or for life, 


and afterwards makes a leaſe to C. D. for years, this even 
at law hall not be a revocation, but during the years; for 


New Abr. 5275, | 1 Salk, 236.253, 
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the teſtator's intent does not appear further than during the 


term of years“: and, where an huſband was poſſeſſed of a 


term for forty years, deviſed it to his wife, and afterwards 


Jeaſed the ſame land to another ſor twenty years, and died; 
ft was held that this leaſe was no revocation of the whole 
eſtate, but only during the twenty years, and that the wife 
ſhould have the reſidue by the deviſe 7. So, if a man ſeiſed of 
lands deviſes the ſame in ſee, or for life, and afterwards makes 
a leaſe thereof to another for years, it ſhall not be a revoca- 
tion but during the years : though, in caſe a perſon has de- 
viſed lands to one and his heirs, and afterwards leaſes the ſame 
to him for a certain term, to commence after the deviſor's 
death, this is a revocation of the whole eſtate *, 


WHERE a man was ſeiſed of a leaſe ſor three lives, which 
he deviſed, and afterwards ſurrendered the old leaſe and took 


a new one to himſelf and his heirs for three lives, it was 


decreed by lord chancellor King, that this renewal of the 
Jeaſe was a revocation of the will, as to this particular . So 
where a teſtator deviſed by his will a leaſehold eſtate, which 
he held under Magdalen College, and after the making of his 
will, before his death renews his leaſe, by ſurrendering the 


old one and taking a new leaſe; it was determined by the 
lord chancellor that this was a revocation of the deviſe*t. 


And thus it hath lately been determined where a leaſehold 
eſtate was ſpecifically given and ſurrendered by the teſtator 
after having made his will*. And where teſtator held an 
eſtate for three lives, which he deviſed to his wife, and 


afterwards purchaſed the reverſion in fee of the lifehold 


eſtate, the purchaſing the fee was held a revocation, and the 
land thereby to deſcend upon the heir.“ CS 


In caſe a fortune be given to a child by the father, ſub- 
ſequent to the making of his will, wherein he had bequeathed 
her a portion, this ſhall be taken as a revocation of the 
legacy and will for ſo much“; as where a man by his will 
gave his four daughters 6ool, a- piece, and afterwards married 
his eldeſt daughter to the plaintiff, and gave her 7ool. por- 
tion. After that he makes a codicil, and gives 100l. a- 


piece to his unmarried daughters, and thereby ratiſies and 


vi Rolls Abr. 616, „Mine and Medcraft, 1783. 1 Bro, 


1 Rid. | . 
Ib. d. | Galton v. Hancock, 2 Atk. 424, 


* 2 P. Will. 166. 170. 
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2 Atk, 593+ 5 New Abr. 527, | | 


confirms 


© 

1 
= 
b 
* 
1 
. 

28 
2 
* * 


by WII. aud TESTAMENT: 19 


confirms his will, and dies. The plaintiff preferred his bill 
for the legacy of 60ol. given to his wife by the will. It 
was held by the maſter of the rolls, that the portion given 
by the teſtator in his life-time ſhould be intended in ſatisfac- 
tion of the legacy. And it was agreed to be the conſtant 


rule of the court of chancery, that where a legacy was 


given to a child, who afterwards, upon marriage or other- 
wiſe, hath the like or greater ſum, it {ſhould be intended 
in ſatisfaction of the legacy, unleſs the teſtator ſhould declare 
his intent otherwiſe; and it was ſaid the words of rat/ying 
and confirming do not alter the caſe, though they amount to a 
new publication, being only words of form, and declarin 
nothing of the teftator's intent in this matter“ 1 
A PORTION given after a legacy, ſhall not be a ſatis- 
faction of it, where it is expreſsly given in ſatisfaction of a 
different claim; or where it is given abſolutely, and the le- 


gacies under limitations. Neither can a legacy be a ſatis- 
faction for a claim aliunde, i. e. from ſome other perſon, 


unleſs clearly expreſſed to be fo intended“, . 5 
A PARENT paying a portion is preſumed to mean to per- 
form the gift of a legacy; unleſs there be ſufficient evidence 


to repel the preſumption ®. As where a father gave a fum to 


his daughter, by will, and afterwards gave an equal ſum as a 


portion, it was preſumed to be an ademption. In this caſe 
the lord chancellor ſaid, the argument is, that the will is a 
diſtribution of the teſtator's property among his children; 
and if he advances the portion to a child, the preſumption of 
Jaw is, that the provilion is ſatisfied. It is a preſumption ca- 
pable of being rebutted by evidence. With reſpett to the 
rule of law, I think, if neicher the rule itſelf, or the mode 
of rebutting it, had ever prevailed, it would have been as 


wile ; but, as it is, I muſt admit that ſuch a preſumption 


- 


exiſts; and though it is argued, teſtators may not know it, 
yet I think, if there is ſuch a preſumption, the ſubject is 


bound to know ite. | 


WHERE a putative father gavea legacy of 1 350l. and at- 
terward, in his life-time, gave I. o. as a marriage portion; 
and after the marriage gave ſhe and her huſhand Cool. it was 
held not a fatisfatiion of the legacy, a declaration of the 
father's being proved by parol evidence that he intended a 


further proviſion. ——The lord chancellor ſaid, the old 


Y Irod and Iſurſl, 2 Freem. Rep. 
224. 6 5 
B. ug v. Reed, 1790. 3 Bro. 
Tha. Rep. 192 ns | 


b Elliſon v. Cootf-n, 1738. 2 Bro. 
Cha. Rep. 307. 

* Elliſon v. Colſon, at a re-hearivy 

N 1790. 3 Bro. Cha, Rep, 6g. 


? 


rue 
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rule of ſatisfaction was a rigid one. If I am to be 
lieve the only witneſs produced, the teſtator in the ſe- 
_ cond gift, did not mean to perform the whole purpoſe, 
therefore every other act of bounty will ſtand clear, and 
advancements to any amount, unleſs marked with the 
intent of being the ultimate bounty will ſtand unaffeRted, 
I do not reſt on the witneſs referring to an intention, in the 
father, to do more at his death, but that the teſlator did not 
in the gift expreſs any intention of ſatisfaction; therefore the 
gift by the will is not ſatisfied ©, | 

THERE is a difference where a legacy and portion are giv- 
en by a ſtranger and where the ſame are given by a parent; as 
where a legacy was given by a ſtranger to a female infant, the 
fame was held. not to be adeemed by his paying a marriage 
portion, and making other proviſions for her and her huſband, 
Lord chancellor. The word portion, although applied in 
the caſe of a parent, ſha]l not be ſo applied to the gifts of 
other relations or ſriends: it has been determined not to ex- 
tend to a grandfather. Whatever foundation there might be 
for the original application of the rule, that the advancement 
of a parent ſhall not be a further gift, it is not now to be 
_ diſputed : but it is obvious the intent of the teſtator is as oſten 
diſappointed as ſerved by it. Thoſe caſes ſtand on their own 
ground; this caſe is an attempt to make a friend's legacy ſa- 
tisfied by a ſubſequent advancement. There are caſes where 
2 man may deſcribe himſelf ſo, that the gift by the will, and 
that in his lifetime, may be intended for the ſame purpoſe, 
but it muſt appear that he meant to put himſelf in loco parentis 
[in the place of a parent ;} for there are no caſes where it 
has been ſo held, if the ſecond gift appeared to be diverſo in- 
_ tuitu [with a different view.] T have gone through all the 
eaſes, and it appears to be the reſult of them, that where a 
| ſtranger gives a legacy by will, and afterwards gives a ſum 
without any evidence that it is intended for the ſame purpoſe, 
it is not taken for a ſatisſaction; to make it ſo, it muſt ap- 
| pear, at the time of the gift, to be meant as an | Kemprion of 
the legacy ©. 


4 Debeze v. Man, 1790. 2 Bro, 2 Povel v. Cleaxer, I 789. 2 Bro, 
Cha. Rep. 16g. 519. Ca. Rep, 500, : 
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CAskEs wherein two legacies have been given by will to 
the ſame perſon, and he decrecd to have only one, or both 
of them, have heretofore been mentioned, in treating on re- 
conciling repugnant clauſes fo And that a legacy may be 
adeemed by teftator's ſelling ſtock ſpecifically bequeathed, 
is hereafter ſhewn in treating on ſpecific legacies s. 1 
AND thus having proceeded concerning how a will, after 
being made, may be revoked in whole or in part, we come 
now to make ſome obſervation on what might be done for 
TeRifying the revocation; and as under ſome circumſtances. 
this might be effectuated by a codicil, and in ſome caſes by 
republiſhing the will, we ſhall now advert to and treat on 
thoſe particulars. _ | 
A coDiCIL is a ſchedule or ſupplement to a will, or an 
addition made by the teſtator annexed to and to be taken as 
part of a teftament; being for its explanation or alteration, 
or to make ſome addition to, or ſubtraction from the former 
diſpoſitions of the teſtator®. An executor cannot regularly 
be appointed by a codicil, yet may be ſubſlituted, according 
to the will of the teſtator*,Þ A man may make divers codi- 
cils, and the firſt is of equal force with the Jaſt, if not 
contradictory to each other; and herein they differ entirely 
in their nature from wills, for no man can die with two 
teſtaments, becauſe the latter doth always infringe the former. 
dut a man may die with divers codicils, and the latter doth 
not hinder the former, unleſs they be contrary s. 
WEN a codicil is added to a will with intent to paſs any 
real eſtate, care ſhould be taken in uſing words ſufficient, 
_ whether it be for altering former diſpoſitions, or diſpoſing of 
_ eſtates purchaſed after the will was made; and the teſtator 
{hould execute the codicil, in the ſame manner, and with the 
lame number of witneſles, as is requiſite to the executing an 
original will according to the ſtatute. So, if a will concerns 
only perſonal eſtate, and a codicil is added with intent to 
make any alteration, ſubſtraction, or addition, care ought to 
pe taken in uſing words ſuthcient for the purpoſe. ——— Where 
there 15 time and opportunity for writing over the will afreſh, 
and thereby to rh 1 ſuch alteration as may be neceſſary, it 
is much mare adviſable ſo to do, than to make alteration by 
à codicil, which will not only increaſe the expence of the 
probate when the will comes to be proved, but perhaps require 
as much, if not more nicety in framing than the will itſelf. 
ſ Page 157. Es i Swinb, 14. 
4 Page 235. d Swenb. 15. 
* Godolphin's O. L. p. 1. c. 1. ſect. 3. 
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Wirz reſpec to what will be a republication of a will of 
land, or real eſtate, by a codicil, under different circumſtances, 
appears to have been a ſubject of much Jitigation; a variety 
of caſes pertaining thereto are collected and diſcuſſed in the 
caſe of the Attorney General v. Downing before the court of 
Chancery in 17695. And in a caſe before the court, where 

the teſtator after having made his will renewed a prebendal 
leaſe and ſome years after having purchaſed another prebendal 
leaſe, he made a codicil to his will (which he declared was to 
be annexed to his will,) and thereby he gave the newly pur- 
_ chaſed eſtate to truſtees, to the uſe of his daughter Mary for 
life, remainder to other uſes. On the queſtion, Whe- 
ther the renewed leaſe was not an ademption of the bequeſt, 
and, if fo, whether the codicil was a republication of the 
will? It was argued that, in the Attarney General v. Downing, 
it was decided that a will was republiſhed by a codicil an- 
nexcd to it, though the codicil related to ſubjects perfectly 


diſtinct from the will, and that a will of land would be re- 


Ppubl:ſhed by a codicil relating wholly to perſonality, pro— 
_ vided it was atteſted by three witneſſes. Lord Chancellor, 
The ground of Lord Camden's opinion in the Attorney 


General v. Downing was that, where the teſtator annzxes a 


codicil to his will, he treats them as one in/lrument, and 


makes them ſo from that lime. But, without entering into 


the queition of republication of wills of lands, I think that, in 
this caſe, where the teſtator ſpeaks of a codicil to be annexed 
to his will he ſpeaks again of his will, and, at leaſt, in caſe of 


perſonal eſtate, it amounts to a republication *, 


WHERE a man may have by him two or more wills, the 
latter whereof, as above-mentioned, overthrows the tormer ; 
but the republication of a former will revokes one of a latter 
date, and eſtabliſhes the firit again ©: ſo that what was be- 


tore rendered void, becomes valid by the new publication; 


and if there are words contained therein ſufficient for 
palling or conveying ſuch eſtate as the teſtator is pol- 


ſelled of at the time of the republication, to the perſon 


or perſons for whom the ſame is deſigned ; it may anſwer 


the purpoſe of making a new will; but if the words con- 


© Reported in Amb. Rep. 571, thereto cited, in arguing the caſe of 
pin v. Fun, boi, 1788. 2 Bro. Pavel v. Claver, 1758). But nothing 
(Do. Rep 291, The fame point was was ſaid by Lord Chancellor thereon, 

#gracd, and diveis caſes alluding „id. sui, 513. 
8 Black. Com. 2 V. 502. 


t ned 


* eres g — 1 
„„ CES 
2 * 


9 e 8 
r fs op immoeam,r 


x 
5 


8 


by WII IL and TESTAMENT. 187 


gained therein are inſufficient, it will not be effectual; for the 


republication makes no alteration in the words of the will, 


and therefore can have no effect where the words are not 


ſufficient to convey the eſtate to the perſon or perſons for 
whom it is deſigned. Where the will concerns real eſtate, 
it is ſafe to republiſh it in a formal manner, as by the teſta- 
tor's taking it in his hand and declaring the ſame to be his 
laſt will, in the preſence of three witneſſes; and then to make 


a memorandum thereof in writing at the bottom of the will, 


or if there ſhould not be room ſufficient, then in the margin 
or on the back thereof, which may be as follows, viz. 


WurREAs I John Mills, the teſtator named in this will, 
have republiſhed tbe ſame, with an intent thereby to make void 


all and every other will and wills at any time heretofore by me 


made, and to confirm and eſtabliſh this, which I have declared 
to be my laſt will and teſtament, in the preſence of John Smith, 


Alice Smith, and Thomas Jones, who I have defired to ſub- 


ſcribe their names as witneſſes herets and in witneſs whereof I 


the ſaid John Mills have hereunto ſubſcribed my name this 
aay of „ in the ycar of our Lord 17 . 


| JohN MIIILS. 
gned by the ſaid Fohn Mills, in the 1 
preſence of us, who, at his requeſt, 
and in his preſence, have ſubſcrived 
our names as witneſſes to the above 
republication. 

| JohN SMITH. 

_ ALiCE SMITH. 
THOMAS JONES, 


Ir the will concern only perſonal eſtate, it will not be 


amiſs to uſe the ſame formality for republiihing it, though 


more flender evidence will be ſufficient for the purpoſe. — 
As to bequeſts and teſtaments of perſonal eſtate, and a 
deviſe affecting real eſtate, there is this diſtinction. "The 
former will operate upon whatever the teſtator dies poſſeſſed 
of, whether he had it at the time of making his will or the 
lame was afterwards acquired. The latter will operate only 
upon ſuch real eſtates as were the teſtator's at the time of 
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executing and publiſhing his will; wherefore no real eſtate 

purchaſed afterwards will paſs under ſuch deviſe, unleſs ſub. 
| ſequent to the purchaſe or contract the deviſor republiſhes his 
will. So here, if a man having made his will, and thereby 
deviſed the whole of his eſtate and effects, and afterwards 
purchaſes any real eſtate, and dies, without either republiſh- 
ing, or altering and re-executing his will, as directed by 
the ſtatute heretofore often mentioned, he may die both 
teſtate and inteſtate, and his perſonal eſtate may be diſpoſed 
of by himſelf, and his after-purchaſed real eſtate by the law, 
or will deſcend to his heir at law : which circumſtance now 


leads us to ſhew, as was propoſed, how in various caſes a 


man may die both teſtate and inteſtate, and thereby part of 
his eſtate be diſpoſed of by himſelf, and the other part by 
the law. N 


THosE caſes will be readily perceived, if we advert to 
what has been treated on under this and the next preceding 
head; as under the head of making the will, it was ſhewn 
that, if the teſtator by his will gives his heir at law no other 
eſtate than the law entitles him to, he will take by deſcent 
and not by the will: ſo, if there are not words in the will 
ſufficient for difinheriting the heir at law, or if there is a 
defect in exccuting the will, as in ſigning or witneſſing it, 
whereby the ſame may be rendered invalid as to the real 


eſtate; and, if it be not in writing, but _ nuncupative or 


verbal, which may be ſuſticient for the teſtator's goods and 


chattels. In thoſe caſes a man having real and perſonal 


eſtate, and having made his will and died, may be faid to 
die both teſtate and inteſtate ; inteſtate as to his real eltate, 
which will deſcend to his heir at Jaw in ſuch manner as here- 
tofore ſhewn ©, and teſtate as to his perſonal ; for here he 
may have a will ſufhcient with reſpect to bis goods and 
chattels. In like manner a man may die both teſtate and in- 
teſtate where he has a will duly ſigned and witneſſed, but 
has thereby diſpoſed only of part of his rea} and perſonal 


eſtate, and not mentioned the reſt, or deviſed the reſidue to 


any one; in which caſe part of his real eſtate will deſcend to 
his heir at law, and part of his perſonal be diſtributed in 
fuch manner as was heretofore ſhewn f; unleſs it ſhould de- 
volve to the exccutor under ſuch circumſtances as have been 
mentioned . * 1 


Page 86—92. 8 Page 165, 
9 Page 66, | | | | 
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UNDER this head of revoking the will, it may be perceived 
that a man, after having made his will, may die either wholly 
inteſtate, or part teſtate and part inteſtate; as where he re- 
vokes his will; which revocation may ariſe from a variety 

of cauſes, and be either expreſſed or implied; as if the teſ- 
tator cancels his will by tearing, obliterating, or burning it, 
which is an expreſs revocation ; ſo where, after having made 
his will, he marries and has a child; this is held a preſump- 
tive revocation; and hereby, as well as by tearing, oblite- 
rating, or burning his will, he may die wholly inteſtate, both 
as to his real and perſonal eſtate. Likewiſe implied revo- 
cations are, where the eſtate deviſed is altered after making 
the will; as in caſe the teſtator afterwards conveys the ſame 
to another, even though it may be re-conveyed to him, yet 
the conveying it, is an implied revocation of his will, as to 
the eſtate conveyed by him. So if a man poſleſſed of a 
leaſehold eſtate, and after having deviſed it ſurrenders his 
leaſe, and takes a new leaſe of the eſtate, this is an implied 
revocation of his will as to this particular, and if he dies 
before republiſhing it, he may die both teſtate and inteſtate; 
teſtate as to that part of his will which is unrevoked, and in- 
teſtate as to the part revoked ; ſo that one part of his eſtate 
may be diſpoſed of by himſelf, and the other left to the diſ- 
poſition of the law. So it may be in reſpect to other caſes 
that amount to implied revocations. N 
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THERE is another kind of inteſtacy, which may be where 
a man may have made his will in writing purſuant to what 
is required by the ſtatute of 29 Car. II. and thereby deviſed 
his real and perſonal eſtate, but hath not appointed any exe- 
outor either expreſly, or by words whereby the making of 
an executor may be implied; and in this caſe a man may 
alſo be ſaid to die both teſtate and inteſtate; teſtate as to his 
rcal eſtate, and inteſtate as to his perſonal : yet here the 
law has no concern with the diſpoſal of either, adminiſtration 
being to be granted with the will annexed, which is to be 
the adminiſtrator's guide in diſpoſing of the perſonal eſtate, 
in like manner as heretofore mentioned“; and as to the real 
eſtate, an executor, as ſuch, if appointed, has no concern 
- therewith; neither is the appointment of an executor reqiu- 
ſite where the will concerns only real eſtate, and has no con- 
cern with goods or chattels, nor ought it in ſuch caſe to be 
proved in the ſpiritual court i. | SO 


7 Pare 2, | | 'Þ Cro, Car. 390. 8 
85 CHAP. 
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C HAP. IV. 
Of proving the Will. 


NDER this head we ſhall conſider what an executor 

may do befoie the will is proved, and the reaſon why 

it ſhould be proved. Whether it is prudent for the executor 
to take upon him the executorſhip, or to refuſe it; the ad- 
vantage that may accrue by taking upon him the executor- 
ſhip; his right to the ſurplus. The detriment or toſs he may 
ſuſtain by taking upon him the executorſhip ; the effect of 
his joining with a co-executor in acquittance for money; in 


what caſes executors ſhall pay intereſt for money. Then 


juſt take notice of the will, which concerns both real and 
perſonal eſtate, or perſonal eſtate only; and where and by 
whom the probate thereof is to be granted; and proceed 
to ſhew how the will may be proved in common form, or 
form of law, and the end and purpoſe of proving it either way. 
For proving it in common form, the power an executor has 
for compelling the ordinary to grant the probate, and what 
may obſtruct his obtaining the ſame ; the form of the execu- 
tor's oath previous to obtaining it, ind the expence thereof.— 
Caſes wherein adminiſtration muſt be granted with the will 
annexed, and the manner of thus granting it. — The method 
of proving a will in chancery. That a will is to be regiſ- 


tered if it concern real eſtate, or certain chattels real in the 


counties of York and Midd!efex ; and the manner and form 
of doing it. In what courts ſuits muſt be brought for 
proctors fees, and the manner of taxing their bills, 


BEFORE letters of adminiftration are illued, an adminiſtra- 


tor can do nothing, yet an exectuer may do many acts before 


he prove the will, as heretoſore mentioned: and the rea- 


ſon of this is, that an executor derives his power from the 
will and not from the piobate ; but the adminiſtrator owes 


his aa to the appoint went of the ordinary. An 
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into his hands any of the goods of the teſtator. He may 
debts, receive debts, make acquittances and releales 
of debts due to the teſtator, and take releaſes and acquit- 


tances of debts owing by the teſtator; and if before the will 


be proved, the day occur ſor payment upon bond made by or 
to the teſtator, payment muſt be made to or by the executor 
though no will be proved, upon the like pain of forfeiture as 
if the will were proved. Alſo, an executor may, before pro- 
bate, ſell or give away any of the goods or chattels of the 
teſtator*. And the executor, for goods of the teſtator taken 


from him, or a treſpaſs done upon the leaſe land, or a diſtrain- 
ing or impounding of goods or cattle, may maintain, before 


the will be proved, actions of diſtreſs, or replevin, or detinue 
for theſe actions ariſe upon the executor's own. poſſeſſion. 


But before the proving of a will, an executor cannot maintain 


a ſuit or action of debt, or the like; and the reaſon is, for 
that therein he muſt ſhew forth the will, proved under the 
ſeal of the ordinary. And ſo it feems it muſt be, if he 
bring any action for treſpaſs done, or goods taken in the 
teſtator's lifetime, ſo as the teſtator himſelf was entitled to 


the action, and it grows not upon the executor's poſſeſſion, 
but upon the executor's own contract for tho teſtator's 


goods; and if the executor ſell cattle or other goods of the 


teſtator's before the will be proved, he may for the money 


payable maintain an action for debt before he hath proved 


any will; and in this, and the action of treſpaſs, there is no 


neceſſity of naming him executor ©, In general, an executor 


is a complete executor before probate to all purpoſes but 


bringing of actions; ſo that he may releaſe an action, allen 
to a legacy, may be ſued, may aliene, or otherwife inter- 


meddle with the goods of the teſtator d. For by adi miltering 


(chat is, if one do either pay debts of the teſtator, or receive 


debts, or make ac quittances for them, or demands the teſta- 


tor's debts as executor, which are acts of adminiſteringe, as 


will be more fully ſhewn hereafter ), the executor hath ac- 


» Went. Na Exec. 34, 35+ Went. 41. 
bid. 36. ä Page 193. 
| 4 1 Salk, 301. | 


n 
fn ys 3 < 
— = > 


r 


executor, before the will be proved, may ſeize and 1 


i; 
2 
5 


SEE 5 


— 


8 7 * : 1 Th = 1 2 * - a #. © 2 2 2 = — — - . : . . ut - 
2 T 5 ; — N a "= 
— 


— —_— 


— 


— 


. n = SP 
T 7 —— —_—_ _ 
—ů — TT —— . * — — — ——— — > - 
: —— _—_— 
— — — . —— - = — « * oe 


— — 
— 


— 
— 

— EINE 
—— 


— 


—— -—_ — — —* — ä — 
— === 
= IX]. — 4 


— — 
ann === _ 5 
— — At 


— — 
— — — — 


5 Ss <4 2 23 
—. —— . —— 
. 

— — — >. 


192 The DisposAL of a PERSO's EsTATE 


cepted and taken upon him the whole adminiſtration before 
the probate; and is thereby entitled to receive the debts due 
to the teſtator; and all payments made to him are good, and 
ſhall not be defeated, although he ſhould die and never prove . 
the will s. | 1 

TRE executor may, in convenient time after the teſtator's 7 
death, enter into the houſe deſcendcd to the heir, for the re. 
moving and taking away the goods, fo as the door be open, 
or at leaſt the key be in the door; and this ſeems to be un- 
derſtood of the door of each room. For, although the door 


| of entrance into the hall and parlour be open, the executor * 
i . cannot by that juſtify the breaking open the door of any 
þ chamber to take goods there; but only may take thoſe in 
l dhe rooms which be open. And this ſeems to be proved by 

l | the caſe of a cheſt with evidences ; which it is ſaid the exe- 
i cutor may take, and put out the deeds, delivering them to 
| the heir, that is to ſay, the cheſt being unlocked; though a 
i chamber or other room within the houſe locked, is an inclo- 
} ſure of better reſpect than a cheſt. — If the goods be not 
i Ln removed within a convenient time, the heir may diſtrain 
i them as damage feaſant *, that is, doing damage, or treſ- 
| paſſing upon his land i. In a caſe of treſpaſs upon demurrer, 
2 which was, leſſee for life of a houſe and paſture land dies, 
| his executors ſuffer his cattle to go there for fix days after 
| his death, and then removed them; and in treſpaſs juſtify 
i for that time, averring, that in the time of fix days 
|. they eould not procure any other land or place to put in the 
it cattle; whereupon it was demurred. And whether that 
l were a convenient time to remove them, was the queſtion. 
| And the court feemed to incline, that fix days is but a 


convenient time for the removing of their cattle ; and the 
law allows a convenient time ſor their removing; eſpecially 
it being averred they had not any other place to remove 
them unto. But for a fault in the plea wherein the de- 
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fendant pleaded a leaſe of the houſe, but not of the land, 3 
| as was mentioned in the declaration, it was audged for the M 
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| e 1 Salk. 306, 307. | 1 Black. enn. 3 V. 6. 3 
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mitted, and the effect thereof, ſee 
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As the executor may receive debts, relcaſe debts, and do 
other acts before the will be proved; ſo on the other hand an 
executor may be ſued for debts of the teſtator before the 
will be proved; unleſs he refuſes the executorſhip in due 
manner, ſo as adminiſtration may be granted, and there may 
be ſomebody ſuable for the teſtator's debts“. 


By the ſtatute 21 Hen. VIII. c. 3. the ordinary or other 


perſon having authority for probate of teſtaments, may 


convent before them perſons named exccutors of any teſta— 


ment, to the intent to prove or refuſe the fame. And if the 


executors do not appear upon the proceſs, the ordinary may 


_excommunicate them: but they may pray time to adviſe, 


and the ordinary may grant in the mean time letters ad colli- 
gendum bona defuncti, that is, to gather up the goods of 


the deceaſed ®.,—W here a will is made and executors named, 


the ordinary, if he knows thereof, before he commits ad- 
miniſtration, muit fend out proceſs againſt the executors 


to come in and prove it; and if they do not come, they are 


to be excommunicate ; but if they do come, and if they, 


nor any of them, will prove, then by .reaſon of ſuch re. 


fuſal, the ordinary may commit adminiſtration with the 
will annexed”. Refuſal muſt be by ſome act entered or 
recorded in the ſpiritual court, and not verbally or by 


word, and therefore mult be done before ſome judge ſpiritual, 
and not before neighbours in the country; for that is not 
effectual . After refuſal, and adminiſtration committed, 


the executor cannot go back to prove the will and 
aſſume the executorſhip ; but if only upon the executor's 
making default to come in upon the proceſs to prove 
the will, the adminiſtration be committed, here the exe— 
cutor may at any time after come and prove the will, and ſo 
undo the adminiſtration ?;—It a man make an executor, but 
this 1s not known, or is concealed, the ordinary may 
grant adminiſtration until the will be proved 2. And if the 

1 Went. Off. Exec. 36. | 


m Treatiſe of Eq. 1:9. 
n How this adniiniſtration is com- 


? Went, Off. Exec. 35. Swinb. 442. 
y Went. Off. Exec. 29. 
1 1 Foll's Abr. 907. 


page 218. 


Q per ſun 


— ma = 2 _ __ — 2 6 
a 5 ai r — : ff * 
* 4 rt 1 
* — 8 1 —_ = IF I « 2 
— — — - mg —— * 2 — 3 . = oi 
_ — ** — - 
by — * — — — 


8 
9 : 


„5 —— 


E -» may 
—_— 


m * 
3 
$3< 


wa ee 2 2 
r 


— 
Aa 


— 


— — 


e 
Jo 0 I * I — > 


— 7 — — 


* — — — —— „ — 
p —— * ·’¾/j ———— — os 
—— E — — - - : c 


—— 


— — —— — . —— een 
— — — — . _ — 


_— uf oO fs, Ao, 


n 1 
— . 
— 


n OS - 


—_—_—_— — nos 


— 


2 — 
— * — 


—— A eos mary agree yen — 
—— As — - — — — 
— — — — —— — — . 1 — — — - — a — — 


— — 
— — — 
— — 


—— ——— E— 
— — ” — 


— ene 
— Bom 


— — — — 


— 
— « 
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perſon be diſabled to be executor, or no executor at all be 
named in the will, the ordinary may grant admmiſtration *. 
It adminiſtration be granted where there is a will and 
executors, although the will be concealed, the adminiſtra- 
tion ſhall be void, if the will be produced and proved, as 
hath heretofore been ſhewn *. 

Ir there be but one executor, and he do refuſe, or being 
many, and they do all refuſe, then is the party dead inteſſæte, 
and adminiſtration is to be committed with the will annexed, 
as has juſt been mentioned, and none after can meddle as 
executors *, But where there are divers executors named in 
the will, and ſome of them do refuſe, and others of them 
prove the teſtament, they who refuſe may after, at their 
- pleaſure, adminiſter notwithſtanding ſuch refuſal before the 
ordinary; as in caſe there be A, B, and C, and A only re- 
fuſeth, and the will is proved by the others,. there A conti- 
nueth executor, notwithſtanding his refuſal; for the will 
being proved, all the executors therein named ſtand and con- 
tinue executors notwithſtanding any of their refuſal“; and 
they may pay debts, make releaſes, and they muſt be joined 
in all ſuits where the co-executors are plaintiffs; becauſe 
they are all privy to the will, but not where they are deſen- 
dants; becauſe the plaintiff in the action is not bound by 
the law to take notice of any but thoſe who have proved the 
will *——Tt is ſaid that an executor who refuſed cannot 
adminiſter after the death of his companion, and that then 
the executor of him who proved is only to adminiſter ; but 
fays Wentworth, that is not law, and the executor who had 
refuſed may afterwards adminiſter at his pleaſure, And 
thus it has been determined in the eccleliaſtical court, as 
will be ſeen in the enſuing Page 


7 $Swinb. 380. For making an ex- all the reſidue is bequeathed i is * 
ocutor, it is not always neceſſary that by underſtood to be made executor 
the word executor be expreſſed ; but it Swinb. 247. | 
is ſufficient, if the teftator's meaning Page 18, 47. | | 
do appear by ether words of like ſenfe © Went Off. Exec. 41. 9 Co. Rep, 
or import; as if the teſtator ſay, I com- 37. 3 P. Will. 251. 
mit all my goods to the diſpsfition of * Bacon's Uſe of the Law, 161. 
A. B.; or, I leave all my goods, or the » Went. Off. Exec. 42. 
reſidue of all my goods to A. B. or the * Swinb. 444. 

Rke; for in thefe caſes be to whom „ Otfice of Exc. 42+ 
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As to bringing of actions in the king's courts, the judges 
do not admit the executors to ſue for things in action, if they 
ſhew not the teſtament duly proved under the ſeal of the or- 
dinary ; but always the king's courts have uſed to allow the 
probate of any of the executors to enable them all to bring 
actions; ſo that the probate of the teſtament doth not give 
thein any intereſt or title to the things in action or poſſeſſion, 
for they have their title and intereſt by the teſtament, and not 
by the probate; and yet without probate the judges will not 
allow them to bring actions“ as executors, here there 
be two executors, and one of them proveth the will in the 


name of both, againſt the will of the other; this is not 


any adminiſtration for him who conſented not to the probate 


but he may plead that he never was executor ; for the probate 
maketh him not executor, if he doth not adminiſter *. 


IF there be two executors made, and one of them doth re- 
fuſe before the ordinary, and the other doth prove the wil!, 
and make a will himſelf, and appoint an executor, and then 


die; in this caſe, it is ſaid, the executor of the executor who 


proved the will alone, ſhall have the diſpoſition ol all the 
eſtate and be executor to the firſt teſtator; and that the ſur- 
viving executor ſhall not meddle therewith ; for that his 


election by the death of iis companion is gone. But it 


has been determined otherwiſe in the eccleſiaſtical court, and 


that a ſurviving executor who had refuſed may retract, and 


come and take probate in preference to the executor of the 


executor who proved the will®, And ut is the practice of the 


eccleſiaſtical court that, in caſe ſuch ſurviving executor ſhall 
not, after the death of the executor who proved, retract and 


take probate, to grant adminiſtration de borrs hen of the tel- 
tator to his reſiduary legatee. : | 
Ir an executor die after he hath proved the will, and bath 
by his will appointed an executor, in cale there was but one 
executor, this executor alſo ſhall be exccutor to the firſt teſ- 


tator, as he is to the ſecond ; and he ſhall have all the benefit, 


and be ſubject to all the charge, that the firſt teſtator had 


and was ſubject unto; and yet the goods of one teſtator (hall 
not be ſubject to the debts of the other, but each of the 


tellator's goods ſhall be ſubje& to the payment of his own 


debts only. And if in this caſe, the executor of the execu- 


751 90 
* 1 Roll's Abr. 918. 176 
O Dyer, 100. Shep. Touch. 445. 4 edit. | 
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195 The Disros Al. of a PERSOR's ESTATE 


tor take upon him the adminiſtration of the goods of the 
Srſt teſtator, he cannot refaſe the adminiſtration of the 
goods of the latter; yet he may take upon him the laiter, 
and refuſe the former. But if the executor refuſe to admi- 
niſter to the firſt teſtator before the ordinary, or die before 
probate of the will, and he hath made a teſtament, and ap- 
pointed an executor therein; in theſe caſes, it ſeems the exe- 
cutor of the executor ſhall not adminiſter the goods of the 
firſt teſtator, but the ordinary mult grant adminiſtration there- 
of: and yet if all the reſidue of the goods of the firſt teſtator 
be given by the teſtament to the firſt executor after the debts 
be paid; in this caſe, although he die before probate of the will, 
yet his exccutor ſhall be executor allo to the firſt teſtator, or 
elſe he ſhall have the adminiſtration of his goods and chattels 
granted unto him. | | 


In all caſes, except of ſpecial truſt or authority, without | 


the office of exccutorſhip, the executor of an executor 


ſtands, as to the points both of being, having, and doing, in 


the ſame Rate and plight as the firſt and immediate executor *. 
But if two be appointed cxecutors, and the one makes his 
teſtament, wherein he names his executor, and dies, his co- 
executor ſurviving ; in this caſe, the exccutor of the executor 
35 not to be joined with the executor ſurviving; neither in 
the execution of the will, nor in ſuits or actions. And 17 
the executor of the exccutor have any goods or chattels in 
his hands which did belong to the firſt teſtator, the executor 
of the ſame teſtator ſurviving may have an action againſt the 
executor of the executor for the ſame ; for the power of the 
executor who died firſt was determined by his death, the 
other then furviving é. So, where there are two admini- 
ſtrators, and one dies, the adminiſtration ſurvives, as heie- 


totore thewn ©, —— Where two executors are made, tlie 


one making a will and executors, and dying, if the other 


die after inteſtate ; the executor of him who firſt died, ſhall 


not be executor to the firſt teſtator, as he is dead inteſtate; 


becauſe the furviving executor is fo dead, and in him the 
executorſbip was wholly and ſolely ſettled by the death of 
his fellow before him; and in this caſe adminiſtration of 


good snot adminiſtered, or adminiſtration de benis nen adm 
#/tratis, as it is uſually termed, ſhall be committed *. 


5 Shep. Touch. 446. 4 adit, Pag. 6. 21. : 
Went. Off. Exec. 259. Went. Off, Exec, lot. 
* Swinb. 324; 325» | „ | 
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by WILL and TESTAMENT. 197 


uk intereſt veſted in the executor may be continued and 
Kept alive by the will of the ſame executor ; {o that the exe- 
.cutor of A's executor, is to all intents and purpoſes the exe- 
cutor and repreſentative of A himſelf ; but the executor of 
A's adminiſtrator, or the adminiſtrator of A's executor, is 
not the repreſentative of A. For the power of an executor 


is founded upon the ſpecial confidence and actual appoint- 


ment of the deceaſed; and ſuch executor is therefore allowed 


to tranſmit that power to another, in whom he has equal 


confidence; but the adminiſtrator of A is merely the officer 
of the ordinary, preſcribed to him by act of parliament, in 
whom the deceaſed has repoſed no truſt at all; and there- 


fore, on the death of that officer, it reſults back to the or- 


diary to appoint another, or to commit a new adminiſtra- 


tion, as hath heretofore been mentioned *. So that in theſe 
caſes, and whenever the courſe of repreſentation from exe- 


cutor to executor is interrupted by any one adminiſtration, it 
is neceſſary for the ordinary to commit adminiſtration afreſh, 
of the goods of the deceaſed not adminiſtered by the former 


executor or adminiſtrator l. 


-" Twp probate of the will, as having reſpect to goods and 


chattels, is in ſome reſpect neceſſary ; but touching any 
freehold of lands deviſed, it is not at all material. As to 


goods and chattels, although the-executor before probate, 


may receive and releaſe debts, he cannot ſue for any debts 
due to the teftator ', neitker can an executor or other perſon 


give a will in evidence concerning a perſonal chattel without 
producing the probate; for this will is no will, until it has 


received a ſanction or an allowance of it in the ſpiritual 


court; for they are to judge whether it be a will or not; 


and the temporal courts are not to look upon it as a will till 
probate be made. And in an action of trover tor goods which 


a teſtator gave to his ſiſter in his life- time, brought againſt the 


executor for them, who would have given 1n evidence a for- 


mer will to have {h-wn that he had no power to give thoſe 
goods; this was refuſed, becauſe he ought to have produced 


the probate *, i 


HNck we may form an idea of what an executor may do 


before the will is proved, and hereby, and by what will herc- 


t Page 6. e „FVV 
Black. Com. 2 V. 506. * Viner's Abr. Executor, A. a. 20. 
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193 The DI1sPosSAL of a Pensox's EsTATE 


after be ſhewn with reſpe& to proving in common form, or 
form of law, the reaſons why it ſhould be proved may be 
p2rceived!, And now we may conſider whether it is pru- 
dent for the executor to take upon him the executorſhip, or 
to refuſe it; and here we may firſt examine by what means 


he may make himſelf liable thereunto, and how far he ma 


medd!e with the teſtator's eſtate without ſubjecting himſelf 


thereto; and then what profit or advantage may accrue to 
him, and what detriment or loſs he may ſuſtain thereby. 


HE& that is named executor cannot be compelled to ſtand 
to the will and undertake the 5 unleſs he hath 


already meddled with the goods of the teſtator as executor ; 
and whereby he 1s not only to be compelled to perform the 


office of an executor, but alſo if he ſhould refuſe, and the 
ordinary commit adminiſtration unto him, this refuſal is 
void, and he ſhall be charged as executor ®, So that if the 


exccutor named in the teſtament reſolve not to ſtand to the 
_ executorſhip, but to refuſe the ſame, he ſhould not admi- 
Niſter the goods of the deceaſed as executor; for having once 
adminiſtered as executor, he may at any time after be com- 


pelled to undergo the burden of an executor, and alſo may 


be ſued as executor by the creditors of the teſtator, though - 


he cannot ſue others as executor ; for that he hath not the 


will under the ordinary's feal, _ 


A PERSON is then ſaid to adminiſter as executor, ſo as 


thereby he may be compelled to ſtand to the executorſhip, 


when he performs thoſe acts which are proper to an execu- 
tor; as to pay the debts due by the teſtator, or to re- 
ceive any debts due unto the teſtator or to give acquit- 


tances for the ſame”, or demand the teſtator's debts 
as executor ; all theſe be full and clear adminiſtrations as 
executor, And if one being ſued as executor, take it upon 
him and plead in bar as executor, this is an adminiſtration : 


The common plea to free himſelf, and to ſhew that he is not 


the party ſnable for the teſtator's debt, being, that he neither 
is exccutor, nor ever aid adminiſter as executor ®. If a 


man do thoſe acts which are not proper to an executor, he 


is not ſaid to have adminiſtered as executor, to the effect 


1 See Page 211, 212. | | » Swinb. 469 
* Swinb. 384. | od Went. Off. Exec. 41. 
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tefore mentioned; as to feed the cattle of the deceaſed, left 
they ſhould periſh, or take into his cuſtody the goods of 


the decealed, to the end they may be ſafe from being ſtolen 
or purloined, or to diſpoſe of the teſtator's goods about the 


funeral; for theſe be deeds of charity common to every 
chriſtian, and not peculiar to an executor. Likewiſe to 
make an inventory of the goods of the deceaſed, is not to 


adminiſter as an executor, or to deliver to the wife her con- 


yenient apparel F. 


As to the profit or advantage that may accrue to an exc- 


cutor by taking upon him the executorſhip, we may oblerve 


that, although a perſon hath not meddled with the goods of 
the teſtator, and is therefore not compellable, yet, if a legacy 
be left to him, he may be compellod to ſtand to the executor- 
{hip, or elſe loſe his legacy d. Where the teſtator gave lega- 


cies to certain perſons by the deſcription of © his very good 


friends,” and 1n the further part of the will, defired them 
© to act as executors.” Smith, one of the perſons, by his 
anſwef, ſaid that he had not proved the will, or ated as exe- 
cutor, but claimed his legacy. His honour the maſter of the 
rolls, ſaid, an executor, fo appointed, could not claim his 
legacy without acting, or, at leaft, proving the will“. 


FORMERLY it was a ſettled notion, if there was no re- 
ſiduary legatee appointed by the will, the ſurplus or re/tduum 
devolved to the executor's own uſe, by virtue of the execu- 


torſhip 3 but now there is this reſtriction, that although 
Where the executor has no legacy at all, the reſiduum ſhall in 
general be his own; yet, where there is a ſuſficiency on the 
face of the will, (by means of a competent legacy, or other- 
wiſe) to imply that the teſtator intended his executor ſhould 
not have the reſidue, the undeviſed ſurplus of the eſtate ſhall 
go to the next of kin; and if there be no kindred, then to 


the crown. 


| Anp where nnequal legacies have been given to exe- 


cutors, and the ſurplus or ꝝgſiduum of the teſtator's eſtate un- 


diſpoſed of, the ſame hath been judged to devolve to the 


executors, by virtue of their executorſhip, upon the prin- - 


ciple juſt mentioned; as that there hath not appeared a fut- 


? Swinb. 471. 472. esd v. Deriemes June, 1790. 3 Bro. 


2 Giblong 409) Cha. Rep. 95. | 
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ficiency on the face of the will to imply that the teſtator's 
intention was otherwiſe; and upon this principle the court 
of chancery determined in favour of the executors, in the 
caſe of Bowker and Hunter lately before the court, and which 
was as follows e Frances Bayley being poſſeſſed of a con- 
ſiderable perſonal eſtate, 34ſt January 1777, made her will, 

and thereby gave to Thomas Vickars Hunter, gent. the 3 
of 200]. and, after a great many legacies to a variety of per- 
ſons, among whom were ſome of her next of kin; ſhe, gave 
the Rev. James Eaton the ſum of Fol. and after (ond chari- 
table legacies, ſhe appointed the ſaid Thomas Vickars Hunter 
and James Eaton, executors ; but made no diſpoſition of the 
reſidue. The executors having proved the will, the next of 
kin filed a bill in the court of chancery, for an account of the 
reſidue of the teſtatrix's eſtate, and praying, that the execu- 
tors having legacies, it might be diſtributed. The defendants 
(the executors) admitted aſſets more than ſufficient to pay 
debts, legacies, and funeral expences ; but inſiſted they had 
a right to the perſonal eſtate, there being nothing inconſiſtent 
with ſuch right in the will, or indicative of a contrary inten- 
tion; the legacies not being given to them as executors, but 
by their proper names, and there being a great equality 
between them, by which the teſtatrix ſhewed ſhe meant to 
diſpoſe of the whole, and not to die inteſtate as to any part 
thereof. This cauſe being argued, and a variety of caſes 

cited by the counſel on each ſide. By the lord chancellor in 
his diſcuſſion thereof: Here the teltator's intention is de- 
clared in more ſlender words than in any of the other caſes. 
When the teſtator gives the executor part by expreſs words, 
and in the ſame manner as he appoints him executor, it 
ſhews his intention to be diſſerent from that expreſſed by the 
fact of making him executor. In order to make a gift of 


part a bar to taking the reſidue, the general gift muſt make 


the intent as clear as the other intention is from making him 
executor ; where it will bear another intent, it will not bar 
him from taking the reſidue. The fundamental diſtinction 
is eſtabliſhed by laying it down that the rule, that the executor 
hall take the reſidue, muſt prevail, unleſs there is an irreſiſtible 
inference to the contrary, If the gilt of the legacy is qua- 

ge lificd, 


by WILL and TresTAM ENT. — 1 


Jified, it is ſufficient to prevent its barring the reſidue, or if 
it may be given for a different purpoſe. The gift of unequal 
legacies may have a different ground from the gift of the 


whole; it may in many events be different: for inſtance, 


if 1ool. be given to one, and 5ol. to the other, it may be 
different, in caſe of deficiency, from giving the one 50l. the 


other nothing. The implication is, that the teſtatrix mult 


have had a different intent, and that muſt rebut the equity ; 
and th-refore the bill muſt be diſmiſſed ©; whereby the exe- 
cuiors have the reſidue. Upon a re-hearing of this cauſe, 


| before the lord commiſſioners, before whom it was argued 


very fully, lord Loughborough citing all the caſes pertinent 
to the point; in delivering the opinion of the court, his lord- 
fhip ſaid, The caſes ſuch as they are, are in favour of the 
executors. I think the ſafer proceeding will be, to allirm 
lord Thurlow's decree, which will throw this caſe into the 


line of thoſe determinations which have proceeded on the 


diſtinction; without overthrowing thoſe where a legacy is 
given {imply to an executor, . 


Buy law the appointment of an executor veſts in him all the 


_ perſonal eſtate of the teſtator not otherwiſe diſpoled of ; but 


wherever courts of equity have ſeen on the face of the will 
fufhcient to convince them that the teſtator did not intend 


the executor to take the ſurplus, they have turned the exc- 


cutors into truſtees for thoſe on whom the law would caſt the 
ſurplus in caſe of a complete inteſtacy, i. e. the next of kin; 
as where the executors are expreſsly called executors in truſt, 


or where any other expreſſion occur, ſhewing the office only 


to be intended them, and not the beneficial intereſt, And a 


pecuniary legacy given to a fole executor, aſforos ſufficient 


argument to exclude him from the reſidue, as it is abſurd to 


ſuppoſe a teſtator to give expreſsly a part of the fund to the 


perſon he intended to take the whole, And it is ſettled that 
the wife being the exccutrix ſhall make no difference. So 


_ equal pecuniary legacies to two or more executors ſhall ex- 


clude them from the ſurplus. But where the legacy is c- 
Jiſient with the intent that the executor ſhould take the whole, 
à court of equity will not diſturb his legal right: and there- 


fore where the gift to the cxecutor is only an exception aut of 


* Broker and Hunter, 1 783. 1 Bro. Ibid, 334. 


Cha. Rep. 328, 
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another legacy, it ſhall not exclude him from the reſidue, be- 


cauſe it is neceſſary to make ſuch exception expreſsly. So, a 
legacy to one only of two or more executors ſhall exclude 


neither from the ſurplus, becauſe, the teſtator might intend 
to ſuch one a preference, The ſame rule and reaſon hold, 


where ſeveral exccutors have unequal pecuniary legacies *, 


As to ſpecific legacies, it is determined that a ſpecific legacy 
Will exclude a ſole executor, and alio that Gal legacies of 
unequal value to ſeveral executors ſhall not exclude them. — 
Of parol evidence being admitted in caſes of this nature, 
mention was made in a former chapter i. 


AnD now we ſhall proceed to relate ſome very late de. 


termined caſes alluding to the abovementioned points; as 
that, where the reſidue was given to a perſon who died in the 


life of the teſtator, by which the gift lapſed, and the execu- 


tors, though they had no legacies, were held to be truſtees 
for the next of kin, —The gift was to Jenny Powel, who died 


in the life-time of the teſtator, by which the bequeſt to her 


laapſed; and the next of kin of the teſtator filed the bill 


againſt the executors, for the reſidue ; inſiſting that, the re- 
ſidue having been given, they were executors in truſt only.— 


Xo. Lord chancellor, I take it to be clear, that though executors 
| take beneficially, as well as nominally, where there is nothing 


in the will to the contrary yet, if there is any thing to 
ſhew an intent that they were intended as truſtees, it will 


make them ſo. And wherever the teſtator has, by the ſame 
inſtrument by which he appoints them executors, given every 
thing away from them to a ſtranger, that muſt ſhew he meant 


them only to take as truſtees. Here he meant Jenny Powell 
to take beneficially; and if ſhe had come to claim, there could 
have been no doubt. 5 


Tx teſtator gave the reſt and reſidue of real and perſonal 

eſtates to be ſold by truſtees, and to pay annuities—and then 
to pay the produce to A. for life; and made no further diſ- 
poſition. One of the truſtees {who were executors) had a le- 


acy. It was held that, this does not give the executors a 
ene intereſt; and that ſo much of the reſidue as aroſe 
from the real eſtate, is a reſulting truſt for the heir, the reſt a 
truſt for the next of kin | N 


1 P. Will. 550. Note 1. wh 3 Bro. Cha. Rep. 30. 
edit. | Ep rey ie | 

3 Page 151. n. „ Cha. Rep. 589. 
k Cv. Hutſon, December, 1789. | 5 


A RBE- 


KFebinſen v. Taylory 1789. 2 Bro. 


6 Fee 


by Writ and TesramenT. | 903 


A BEQUEST was of reſidue to certain perſons equally to be 


divided between them, ſhare and ſhare alike, and the teſta- 
trix directed, that in caſe of the death of any of them (the ſaid 


reſiduary legatees) before her, then the ſhare or ſhares of him, 


her, or them, ſo dying before her, ſhould go, to be had, and 
received, by his or her legal repreſentatives. One of the lega- 
tees, named John Webb, died in teſtatrix's life-time, poſſeſſed 


of conſiderable perſonal eſtate, and made his will, whereby he 
gave ſeveral legacies to the plaintiffs and defendants in this 


cauſe, and appointed two of the defendants executors, 
leaving the plaintiffs and ſome of the defendants his reli- 
duary legatecs. After the teſtatrix's death, 2,2351. 198. was 
paid by the executor of the teſtatrix to the executor of John 


Webb, as his ſhare of the reſidue of her eſtate; and dif- 


ferent claims being made hereof, it was held the next of kin 
of John Webb ſhall take it, not his executor beneficially, or 


bis reſiduary legateesk. = 


WHERE intereſt till an event arrive be not diſpoſed of, it 


will fall into the reſidue ; as ſuppoſe the teſtator gave a bond 


do a particular perſon, not to veſt in him till a given time, 


the intermediate intereit mult veſt in the executor; and it a 


relidue be given in the ſame way, the intereſt will alſo go to 


the executor. And thus it was held where the teſtator or- 
dered his truſtees, out of certain funds, to pay to his wife, 
what ſhould be returned to her of her portion; and to invelt the 


reſidue in the funds to pay her the intereſt for life, then to pay 
the intereſt to his niece, for life, then to pay the principal to 
her children, if ſhe ſhould have any; if the ſhould die with- 


out child or children, to the younger children of his nephew, 
if his nephew ſhould have any; if not, to W. W. and gave 


the reſidue of his effetts to his wife, who made her will, and 

one Huntly ſole executor. The niece and nephew had nei- 

ther of them children. The intercſit after the wife's death 
Was paid to the niece during her life; and ſhe dying without 


any child, and the nephew being then unmarried, the prin- 
cipal money, Jaid out in the funds, veſted in W. W, ſub- 
Jt to the contingency in favour of the nephew's younger 
children, if he ſhould have any. He died without any 


child, and a doubt having ariſen whether the intereſt of 


the funds, from the death of che niece to that of the 


Rephew belonged to W. W. or ſell, as undiſpoſed of, 


k Bridges v. Abbt, Feb. 191. 3 Bro. Cha, Rep. 224. 
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into the reſidue of the teſtator's eſtate, a bill was filed ts 
have the opinion of the Court; and it was held, that the 
intermediate intereſt, from the death of the niece to that of 
the nephew, ſhall not follow the principal, but fall into the 


reſidue, and go to the wife's executor, as perſonal eſtate of 


the teſtator undiſpoſed of. 


PERSONS taking a reſidue as executors, take as joint-te- 


nants; therefore, if one die before ſeverance, his ſhare ſur- 


vives *. 


WHERE a church becomes void, ſoon after the teſtator's 
death ; as if A, patron of the church of D, grant to B the 
next avoidance, the church becomes void ; A dies defore he 
preſents, his executor preſents, and hath the benent of pre- 
terring his ſon or friend; and this ſhall not make aſſets in his 


| hands for payment of debts, for that he could not lawfully 


take money to preſent, By what has been mentioned 


towards the beginning of this chapter, and in the ſecond 
ſection of the ſecond chapter of the Law's Diſpoſal, the 
power an executor has by virtue of his executorſhip may be 


perceived; and in the third ſection the particulars of what 


he is intereſted inꝰ: and, under a ſubſequent head, we ſhall 


treat on the time an executor has for paying legacies?. 


Axp here we may obſerve that the executor ſhall be al- 


lowed all reaſonable expences, as well in law-fuits, as for 


other honeſt purpoſes; and this reaſonableneſs of expences 
to be ſuch, as that he may receive thereby neither profit nor 
toſs. And that one executor ſhall not be charged with the 
wrong or devaſtavit of his companion, and ſhall be no far- 
ther liable than for the aſſets that came to his hands; and 
therefore where an action was brought againſt two executors, 
and the jury found that the two and another were made exe- 
cutors, and that the third waſted the aſſets, to the amount of 
Gboool. and died, and that only 161. came to the hands of the 
two others; the court held that they ſhould be charged for na 
more than the 161. for that it was the teſtator's folly to truſt 
ſuch a perfon, which mult not turn to the prejudice of the 
other executors], And where an executor or adminiſtrator 


Puts 

Hyndbam v. Mydbam, 1790 3 Went. Off. Eo. 71. 

| Page 21, 28. 

Page 224. 9 

Bac. Abr. 395. The rule at law 
x 1 


= 20 2 


eee v. Rolfe, 1785. 2 Bro, 
Cha. Rep, 220. | | 


2 


89 
7 San 


which thews he had it in his power to 
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puts out money upon a real ſecurity, which at that time there 
was no reaſon to object to, and afterwards ſuch ſecurity 
proves bad, he ſhall not be accountable for the loſs“. 


THE danger of an executor's ſuſtaining detriment or lofs 
by taking upon him the executorſhip, will chiefly ariſe from 
the inſufficiency of the teſtator's goods and chattels for ſatis- 
fying debts and legacies ; eſpecially if he is not careful in ob- 
ſerving the rules and order for paying the ſame. 


WHEN the teſtator's goods and chattels are not ſufficient 


to pay his debts and legacies, there are divers ways whereby 
an executor may endanger his own eſtate and ſubject the 


ſame to anſwer damages; as, I. When he beſtows more 
upon the funeral of the deceaſed than is meet, and for which 
a very ſmall ſum ſeems to be allowed againſt creditors, as 


we have heretofore ſeen* : 2. When he pays legacies in mo- 


ney, or aſſents to legacies before the debts are paid, and, 
hath not enough beſides to pay the debts: 3. When be 
doth not pay the debts in that order and manner as herein 


before ſhewn*, but pays them firſt that he ſhould pay laſt, 


and he hath not enough to pay them all: 4. When he 
doth releaſe a debt or duty due to the deceafed before he 
receives it; or, when the goods of the deceaſed being taken 


from him, he releaſes to him that takes them the action 


whereby he might have recovered them: 5. When he ſells 
the goods of the deceaſed much under value, eſpecially if it 
be with covin; as, to his near friends, to his own uſe, to 
have money under hand, or the like; but otherwiſe to ſel} 


them under value, eſpecially when he cannot conveniently 
make more of them, is no waſte. All thoſe, and ſuch like 


acts as theſe, are ſaid to be a waſte in an executor or admi- 
niſtrator ; and being diſcovered againſt him by return of the 


fheriff, it will produce this effect, to make the executor or 


adminiſtrator chargeable for ſo much as he hath miſemployed 


and waſted de bonis propriis, i. e. of his own proper goods: 


ſo that any creditor may charge him. for the debt due to him 


from the teltator, as for his own proper debt, and for ſo a 


much the execution ſhall be made againſt him upon his owrt 


body, lands, and goods; and yet ſo as one executor or ad- 


15, where one executor takes the teſta- of his companion; a demonſtration 
tor's money, but of his own authority, whereof will be ſeen in the enſuing 
his companion ſhall not be charged; pages. | . 
but otherwile it is if he by any act, F 1. P. Will. 141. 
| Page 51, 82. 
{ſecure che money, puts it in the hands Page 51—60, | 
Fs On gies miuniſtxator 
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miniſtrator ſhall not be charged for the waſte of another; for 
if there be many executors, and one of them only doth com- 
mit the waſte, he only ſhall be puniſhed for the waſte", 


But where two executors join in an acquittance, but only 


one receives the money, both are chargeable for it“. 
AND where the teſtator gave the reſidue of his perſonal 

eltate to W. R. and S. D. his executors, after- named, in 

truſt for the reſiduary legatee, with a clauſe contained in his 


will, that his executors ſhould not be liable for the acts of 


cach other. The executors drew joint draughts for 500]. 


and aoool. of their teſtator, which remained in the hands of 


W. R. ſeven years, when he became a bankrupt. S. D. 
had never acted in the execution of the will (although he 


had proved it) except by drawing the two bills of exchange, 
W. R. being the ſole acting executor, —On the queſtion, 


Whether S. D. having joined in drawing the two bills of 


exchange, became thereby anſwerable to the legatee in reſpe& 
of that money, although he had never received any part 
thereof? He was held to be anſwerable for one moiety of 
the 7000]. —To this the defendant excepted, and the excep- 
tions being argued, = | 


Lord CHANCELLOR ſaid, I take it to be clear, that 


where, by any act, or any agreement of the one party, mo- 


ney gets into the hands of his compamion, whether co-truſtee 


or co-executor, they ſhall both be anſwerable.—So in the caſe 


of a perfect ſtranger, if the truſtee clothes that ſtranger with 


the power of receiving the money, they ſhall both be an- 
ſwerable. Where one executor takes the money but of his 
own authority, his companion ſhall not be charged ; bur if he 
puts the money into the hands of his companion, he ſhews he had 
it in his power to ſecure it; and that his companion, for ſome 
reaſon, was permitted to obtain the poſſeſſion of the money. 


It was decided by as able judges as ever preſided ; upon prin- 


ciples of law, as well as upon principles of diſcretion, that a 
_ truſtee, joining in the receipt, ſhould be charged with the 
fund ; becauſe he appeared to have a power over the fund. 
If the rule of law had zemained fo to this day, the wiſdom of 
it might have been diſcuſſed in ſubſequent caſes, as Heaton v. 
Marriot, Fellows v. Mitchell, (I Wms, 81.) It has been de- 
termined, that where two truſtees join in receipts or convey- 
ances, and the one, only, receives the money, that party ſhall 
be ſolely liable, as the other joined purely for the ſake of con- 
formity. But, in the caſe of executors, the rule of law pre- 
vailed, and both have been deemed liable. —In a later caſe, 


v Fhep - Touch. 4 edit, 4631 464. 7 Salk. 318. FER 


IN 


in 3 Atk. 584. Leigh and Barry, the rule is confirmed, that 


truſtees ſhall not be chargeable, but that executors mall, un- 


der ſuch circumſtances as the preſent. 

In the preſent caſe, the circumſtances are very ſtrong to 
induce me to adhere to the old rule. The party ſuffered the 
money to be out for a long time in the hands of a tradeſman, 
and neglected to call it in, notwithſtanding the party inte- 
reſted in the fund was an infant: in ſuch caſe as this he is 
elcarly chargeable”. BE 


Ix a caſe determined by that we have juſt now cited, the 


teſtatrix being entitled to 5ool. ſecured upon wee by 


will directed her executors to permit S. and her aſligns, to 
take the intereſt ariſing from the ſaid 1 during life; 


and, if the ſaid mortgage ſhould be paid off, the directed the 


money to be laid out in government ſecurities to the ſame uſe, 


and after the death of S. gave the principal ſum to two other 


"gy and appointed Joſeph Barnardiſton and Samuel 
Howes executors, ————Fhe mortgage money was paid to 
Howes, who became inſolvent. —Barnardiſton joining in the 


conveyance to the mortgagor, ſigning the receipt, and after- 


wards neglecting to have the money laid out according to the 
directions of the will, the queſtion was, Whether this will 


not make Barnardiſton liable? 


THE MASTER of the Rolls ſaid, Tt was contended that 


it was the rule, that executors joining in a receipt, are both 


liable. To that I enter my diſſent; for I do not hold that 


an executor cannot, in any caſe, be diſcharged from a re- 
_ ceipt given for conformity. I do not find fault with the cafe 
of //'e/tley v. Clarke | 1 Wms. 83. n.]: but this caſe pro- 


ceeds on a different ground. The cales on the ſubject are al! 


collected in that of Sadler v. Hobbs; and that caſe muſt go- 
vern, it being a weaker caſe than this.— Till Meſtley v. Clarke, 
there is no caſe where an executor joining in a receipt has 
not been held liable.— In Murrel v. Pitt, 2 Vern. 570. 21 


Viner 534. The plaintiffs were reſiduary legatees, and 
| brought their bill againſt executors who had joined in a 
transfer of ſtock, and divided the money between them: on 
had become inſolvent, and it was held the other was liable 


for the whole, becauſe it was a voluntary act. And, in that 


caſe, the executors were merely in the cale of truſtees, as the 


Bank will not admit a transfer but by all the executors, I 
fhould be forry, in ſuch a caſe, to determine that a man 
ſhould be bound by the act of his co-executor,— Ihe caſe of 
Sadler v. Hobbs muſt determine the preſent caſe. —T o the 


7 Sadler v. Halli July, 1785. 2 Bro. Cha Rep, 114 
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opinion given in that caſe I ſubſcribe. It does not appear m 
that caſe what the truſt was, Here it was to lay the money out 
in the public funds : it was not money wanted to pay debts, 
and left in the hands of the truſtee for that purpoſe. Per- 
haps, in a court of law, the ſigning the receipt would be 
concluſive evidence of receiving the money: I think it is not 
ſo in a court of equity. But, in this caſe Barnardiſton was 
the firſt in making the conveyance and in the receipt ; and 


intermeddled as an acting party, I, therefore, think his eſtate 


liable . | | 


OE executor ſhall not be anſwerable for the ſums 
come to the hands of another, unleſs they have done 
Joint acts. And with reſpect to intereſt which execu- 
tors may be liable to pay, whereof further mention is 
made in a ſubſequent part of our work, in treating on in- 


tereſt due on debts*, If an executor keep the money of 


his teſtator longer than the exigences of the teſtator's affairs 
require, he ſhall pay intereſt; and if the money be ſued for, 


the coſts; and ſo if there be two executors that have thus kepft 


the money; as where the defendants, executors of the late Sir 
Criſp Gaſcoyne, having kept large ſums of money in their 


hands ever ſince his deceaſe in the year 1761, the Lord Chan- 
cellor, on the 3d of February 1790, ordered them to pay in- 
tereſt for the ſame, ſaying, that an executor's paying or not 
paying intereſt depended on its being neceſſary for him 


to keep the money to anſwer the exigencies. of the teſ- 


tator's affairs or not; but that, where he held the money 


longer than was neceſſary, ke muſt anſwer intereſt. And 
the cauſe coming on again the 14th March, and the ba- 


lances appearing very large, and great delays, and the in- 
tereſt exceeding the principal, they were ordered to account 
| for the ſame, Mr. Hardinge preſſed that one of them hav- 
ing become inſolvent, the other executor might anſwer the 


ſums come to his hands, charging him with being a partner 


in the delay; but the Lord Chancellor refuſed this, as never 
done, except where executors joined in the receipts, or did 

other joint acts, but ordered them both to be liable to the 
whole coſts®. 55 


Wur xt a truſtee in a will, which directed money to be 


lent at the beſt intereſt, by conſent of his co: truſtee keeps 
it out at four per cent. he ſhall pay five. As where the teſta- 


8 Scwrficld v. Howes, 1790. 3 Bro. 8 Litrlæbales Vs Gaſcoyne, March, 


Cha. Rep. 91. | 1790. 3 Bro. Cha. Rep. 73, 


* Page 233. 
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tor had directed two truſtees, of whom Ro/s was one, to lay 
out money, which ſhould come to their hands on heritable 
or perſonal ſecurity at the beſt and utmoſt intereſt; the two 
truſtees agreed that Roſs ſhould take the money at 4 per cent. 
and he admitted by his anſwer to a bill filed, that 4 per cent. 
was not the utmoſt intereſt which could have been made on 


perſonal ſecurity, It was admitted on the other ſide, that 
| Roſs was a man of large property, and that the teſtator in 
his life-time had been uſed to place money in his hands, at 


41. per cent. but it was inſiſted that this was a perſonal fa- 


vour, and that, according to the directions of the teſtator's 


will, the money ought to have been lent at 51. per cent. 


Lok D CHANCELLOR was of opinion that Roſs ought to 
be charged with intereſt at 51. per cent. He was anxious to 


declare he imputed no blame to the defendant, and on this 


ground refuſed to give colts againlt him: but he conceived 
that, being a truſtee, he could not, according to the known 
rules of courts of equity, be permitted to benefit himſelf in a 


contract on the ſubject of his truſt, that though the teſtator 
did in his life place money in his hands at 4l. per cent. yet 


having by his will directed the beſt and utmoſt intereſt to be 
made, his intentions of accommodating Ros by loans at a 
lower rate of intereſt, muſt be conſidered a ending with his 


life. His lordſhip repeated that he wiſhed to have it under- 


ſtood, that he decided ſingly on this ground, that a truſtee 


cannot bargain for himſelt, ſo as to gain an advantage®, _ 


Is a teſtator gives a legacy to be paid with intereſt at 4], 


per cent. and the court orders the legacy to be paid into the 
bank for ſecuring the ſame, and it produces more than the 


41. per cent. the legatee is to have the advantage thereof; as 
ſhewn in a ſubſequent part of this work, in treating on caſes 
wherein an executor may be compelled to give ſecurity for 


paying a legacy“. And where a legacy was left to A. on 


marrying with conſent, and till marriage, to be paid at 3]. 
per cent. The executrix lays it out in the funds, and con- 


veys to truſtees in truſt to pay the legacy 3th 3]. per 


cent, intereſt, and to pay the /urplus intereſt to ger. This 


* Forbes, v. Roſs, December, 1788, 2 Bro, Cha. Rep. 430. 
1 Page 250, 271. | | | 
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was held not a good appropriation, and that the ſtock having 
ſunk in value, the executrix's eſtate ſhall make it good“. 
AN ADMINISTRATOR as well as an executor may be lia- 
die to pay intereſt for money; as where Baynion had made 
intereſt of money, and the queſtion was, whether he ſhould 
ay intereſt, and what intereſt, for a ſum of 8681. which he 
Fal received as adminiſtrator to his brother, and kept for 
five years, and from that time laid it out on Government 
ſecurities? The Lord chancellor ordered, that intereſt 
ſhould be paid upon the 8681. from 1778, when it came into 
Baynton's hands, to March 1783, when it was paid into 
court; and that ſuch intereſt ſhould be at the rate of 4]. per 
cent. | | es 
AND where an agent of an adminiſtrator kept money of the 
inteſtate in his hands, which he had purpoſed to his princi- 
pal to lay out in the funds, he was ordered to pay intereſt, 
he caſe was, an adminiſtrator gave letters of attorney to 
Southouſe, an attorney, to collect and get in the eſtate, and to 
lay the ſame out in the funds. He received ſeveral large 
ſums, and by letter recommended to his principal, that the 
monies received ſhould be laid out in the 3 per cents. which 
the principal acquieſced in by letter, and informed the attor- 
ney he ſhould want no more of the money, and never after- 
wards made any demand upon the attorney, who, from 
time to time informed his principal that he had laid out 
the money, received by him, in the funds or otherwiſe, but 
which, in fact, he always kept.— The principal dying, 
and new adminiſtration obtained, a bill was filed for an ac. 
count againſt the attorney, praying alſo intereſt for the ſums 
which he kept in his hands, and did not improve at intereſt, 
Alt was in evidence, that there was a loſs, by the monies 
received not being regularly laid out, of about 8ool. 1 5 
Log Dp CHANCELLOR ſaid, that it was a clearly eſtabliſhed 
point that the defendant had received money, but that that 
would not have bound him, if he had not been under a duty 
to make intereſt of it, for the benefit of the eſtate ; becauſe, 
then, it would be only holding the money as a banker Holds 
it; but here was an employment, accepted by the defendant 
Southouſe, to lay out the money from time to time. It is ſaid, 
he is not liable, becauſe an adminiſtrator is not bound to in- 
veſt the monies in his hands, fo as to make intereſt: but 


* Perkins, v. Baynton, E 1784. 1 


* ® Ceoper, v. Doug lui, July, 1787. 2 
| Bro. Cha. Rep. 375. 


Bro, Cha. Rep. 231. 
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kere he has bound himſelf. Therefore an account mult be 
taken of the times when he received monies belonging to the 
eſtate, and when he ought to have laid them out: and he 


muſt anſwer intereſt at 4 per cent. from the time when he 


ought to have laid them out f. 
Tuis being premiſed, the executor may conſider whether 


it is prudent to take upon him the executorſhip, or to re- 


fuſe : and now we may juſt take notice of the will which 


concerns both real and perſonal eſtate, or perſonal eſtate 


only, and of where, and by whom, the probate thereof 1s to 
be granted ; and proceed to ſhew how the will may be 
proved ia common form, or form of law ; and the end and 
purpoſe of proving it either way. For proving in common 


form, the power an executor hath for compelling the ordi- 


nary to grant the probate, and what may obſtruct his obtain- 


wag the ſame; the form of the executor's oath previous to 
obtaining it; and the expence thereof. 


Tur will which concerns both real and perſonal eſtate 


 Gught to be proved in the ſpiritual court, as in cafe it con- 


cerned perſonal eſtate alone®; but when it concerns only 
real eſtate, it ought not to be proved 1n the ſpiritual court, 
as before mentioned? Where and before whom the 
probate of the will is to be granted, haying been ſhewn \, we 


need ſay no more here concerning it. mpg . 
THE manner and form of proving laments is of two 


ſorts: the one is called the vulgar or common form; the 
other is termed the ſolemn form, or form of law*. If letters 
teſtamentary are granted to the party who exhibits the will 
merely on his oath, by ſwearing that he believeth it to be the 


Jaſt will of the deceaſed ; this is called proving it in common 
torm': and where there is no controverſy or diſpute touch- 
ing the will, there the ſingle oath of the executor alone is 
ſuthcient for this purpoſe ®. Where the teſtament is to be 
proved in form of law, it is requiſite that ſuch perſons as 


have intereſt, as the widow and next of kin to the deceaſed, 


to whom the adminiſtration of his goods ought to be 
committed if he had died inteſtate, be cited, to be preſent at 
the probation and approbatian of the teſtament; in whoſe 
preſence it is to be exhibited to the judge, and petition to be 


* Brown, v. Soutbheuſe, 54 July, * Swind. 44% 
1799. 3 Bro. Cha. Rep. 160;, 2 Nelſ. Abr. 1301. 


+ Cro. Car. 396, m Godolph. 65, If the will is not 
> Page. 189. duly executed, other proof 15 requi- 
d Page 613. . ſite, as tee in Page 160, 161. 
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made by the party who prefers the will, and enacted 
for the receiving, ſwearing, and examining the witnelles 
upon the ſame, and for the publiſhing or confirming thereof 
whereupon witneſſes are received and ſworn accordingly, 
and are examined every one of them ſecretly and ſeverally, 
not only upon the allegation or articles made by the party 
producing them, but alſo upon interrogations miniſtered 
by the adverſe party, and their depoſitions committed to 


writing: afterwards the ſame are publiſhed ; and in caſe the 


proof be ſufficient, the judge, by his ſentence or decree, pro- 
nounces for the validity of the teſtament “. For proving a 
will in form of law, the practice has been to examine all the 
witneſſes to the execution of the will. But in a late cafe 
Lord T hurl6w ſaid, I doubt whether the rule has ever been 
laid down ſo largely that the will could not be proved with- 
out examining all the witneſſes, although the practice has 
been to examine all. 5 5 


Tux difference of form in proving the will, works this 


diverſity of effect, vzz. that the executor of the will proved in 


the abſence of them who have intereſt, may be compelled 
to 3 the ſame again in due form of law; and if the wit- 
neſſes be dead in the mean time, it may endanger the whole 


teſtament ; eſpecially if 10 years be not paſſed ſince the pro- 

bation, whereby neceſſary ſo:emnities are preſumed to have 
been obſerved : whereas the teſtament being proved in form 
of Jaw, the executor 1s not to be” compel 

ſame any more; and although all the witneſſes atterwards 


led to prove the 


be dead, the teſtament doth ſtill retain its full force v; but it ls 
proves that this word fer in figures may have been miſtaken 


or thirty; for Dr. Godolphin ſays, the will being proved only 


in common form, it may be queſtioned at any time within 


thirty years next after, by common opinion, before it work 
_ preſcription ?, 8 


Tears proving of the will in ſolemn form, is commonly 


at the inſtance of ſome perſon who delireth to invalidate 


the ſame; in which caſe, his proctor, at the time of exhi- 
biting the will, ought to accept the contents thereof ſo far 


10rth as it maketh for the benefit of his client; otherwiſe, if 
any legacy is given to him in the will, he ſhall loſe it for his 


» Swinb. 448, 449. P Swinb. 449. 
Feuell v. Cleayer, 1789. 2 Bro. 4 Godolph. 62, 
Cha. Rep. 50 4. | | | . 
| general 
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general impugning the will“. If the partics intereſted do 
not call the executor to prove the will in ſolemn form, the 

" executor himſelf may cauſe it to be thus proved; and where 
an executor hath the greateſt part of the goods of the deceaſed 
bequeathed unto himſelf, and is in doubt whether, after the 
witneſſes be dead, that the wife or children, or otlier kindred 
of the deceaſed, will conteſt the validity of the will, he may 
cite them in ſpecial, and all others pretending intereſt in ge- 
neral (as is the uſual practice), to ſee the will proved by the 
witneſſes ; which being done; the will ſhall not be let alide 

afterwards (provided there hath been no irregularity in the 
proceſs), when the witneſſes are dead“. 


Wnes the will is proved either in common form, or in 
form of law, the original muſt be depoſited in the regiſtry of 
the ordinary, and a copy thereof in parchment is made out 
under the ſeal of the ordinary, and e to the executor, 
together with a certificate of its having been proved before 
him; all which together is ſty'ed the probate “. ; 

For proving the will in common form, it has juſt been 
mentioned?, that the ſingle oath of the executor alone is ſuf- 
feient for this purpoſe ; and if no ſuit is depending in the 
temporal courts concerning the will, an executor, in caſe 
of being refuſed, may have a writ of mandamus to compel 
the ordinary to grant probate thereof: but if the validity of 
the will is coriteited in the eccleſiaſtical court, it is a ſuffi- 

cient anſwer by the ordinary to a writ of mandamus, to r2- 
turn, that a ſuit is depending before him, and not yet de- 
termined 4. A teſtator having thought the executor appoints 
ed a proper perſon to be entruſted with his aftairs, the 
ordinary cannot adjudge him diſabled or incapable, neither 
can he inſiſt upon ſecurity from the executor, as the teſta- 
tor hath thought him able and qualified“; yet if an execu— 
tor becomes non comps, or as it is uſually termed, nou compos 
men!is, which is, where a perſon is not of found mind, 
memory, and underſtanding ; then the ſpiritual court may 
commit adminiftration*, If the executor becomes bank- 
tupt, it is ſaid the ordinary cannot grant adminiſtration 1 
another“: yet the court of chancery, where an executor is 


* Ought. 21. 1 Burr. Mansf. 225. 
a | * 1. Salk. 239. 

* Black. Com. 2 V. 503 2 New Abr. 276. 

? Page 211. | r Salk, Bg os - 
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conſidered as a truſtee, if he becomes inſolvent, will obli 
him to give ſecurity before he enters upon the truſt * : ſo 
in ſome caſes, after he has taken upon him the executorſhip, 
he may be compelled to give tecurity for paying a legacy, as 
we ſhall ſee under a fubſequent head “. CE 
W1TH reſpect to an executor becoming bankyupt, as he 
acts in auler droit, i. e. in right of another, his bankruptcy 
does not take away the legal right of executorſhip, nor does 
the commiſſioners aſſignment affect the teſtator's aſſets, ex- 
cept as to ſuch beneficial intereſt as the bankrupt himſelf may 
be entitled to. But though a bankrupt executor may ſtrictly 
be the proper hand to receive the aſlets, yet if his aſſignees 
have received any of the property, a court of equity upon pe- 
tition will, for the benefit of creditors and legatees appoint a 
receiver, with whom the aſſignees ſhall account“. If the 
bankrupt executor has waſted the aſſets, ſuch devaſtavit may 
be | pag as a debt under the commiſſion b. . 
A executor may prove under a commiſſion of bankruptcy 
debts that were due to his teſtator. But where an executor 
was bankrupt, and the petitioner a creditor of the bankrupt's 
teſtator, to the amount of 2861.—4321. of the effects of the 
deceaſed were in the bank rupt's hands, and the petition to the 
lord chancellor was, to be permitted to prove this demand 
againſt the bankrupt's eſtate, his lordſhip ordered that the 
bankrupt be admitted a creditor for 4321. and that the al- 
ſignees pay the dividends into the bank, ſubject to fur- 
ther ood” And where the bankrupt and another were 
_ executors of a creditor of the bankrupt, the court on petition 
permiited the other executor to prove the debt, even though 
a ſuit was pending in the eccleſiaſtical court, as to the exe- 
cutorſhip. Yet this was oppoſed on the part of the aſſignees, 
on the ground that though in caſes where the bankrupt was 
executor, the court would appoint a. perſon in the nature of a 
receiver, to prove a debt under the executor's commiſſion, 
there being no other manner of ſecuringithe ſund, yet, in this 
caſe, there being no executor, the eceleſiaſtical court will grant 
_ adminiſtration, pengente lite. But lord chancellor ordered, 
that the petitioner might be at liberty to prove this debt 
under the commiſſion, and that the dividends ſhould be paid 


into the bank by the aſſignees, pending the conteſt in the ec- 
 cleſialtical court“. TY 5 8 
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Tax executor's oath, previous to obtaining the probate, 
is uſually in this form: “ You ſhall ſwear that you believe 
« this to be the true laſt will and teſtament of A B deceaſed: 
„ that you will pay all the debts and legacies of the deceaſed, 
as far as the goods ſhall extend, and the law ſhall bind you 
« and that you will exhibit a true, full, and perfect inventory 
« of all and every the goods, rights, and credits of the de- 
« ceaſed, together with a juſt and true account, in the re- 
„ piſtry of the court of , when you ſhall be law- 
« tully called thereunto *.” You alſo ſwear, that you believe 
the whole of the goods, chattels, ahd credits, of or be- 


longing to the ſaid A B, at the time of his death, did not 


in value exceed the ſum of |. * So help you God.” 


Brok k an executor applies for proving the will, it is 
adviſable for him to make an inventory, and that whether 
the ſame 1s required to be turned into the ordinary or not ; 
for unleſs an inventory or a calculation of the value of the 
deceaſed's goods, chattels and credits, be made, the ex- 
ecutor cannot be prepared to take the oath required, as 
has been mentioned with reſpect to an adminiſtrator's oath ; 
and likewiſe ſome other reaſons why the inventory ſhould 
be made, and the manner and form of maFing it ſhewn ?, 


And what was paid as for the fees and expence of prov- 


ing the will, has been treated on“: but in theſe fees an in- 


creale has appeared ſince the ſtatute a3 Geo. III. yet how 


far it will be allowed in an executor's or adminiſtrator's 


account, by the temporal courts, cannot be determined, 


no Caſe having come before either of the courts relative 
| thereto ſince the ſtatute took effect, as I conceive; whicre- 
fore ſhall omit ſaying any more concerning it, otherwiſe 
than by obſerving it to be a matter of much leſs moment 


than the expence of a ſuit or conteſt in the eccleſiaſtical 
court; the coſt whereof being ſometimes very conſider- 


able, I ſhall hereafter, as was propoſed, ſhew in what 
court ſuits muſt be brought for proctor's fees, and the 


manner of taxing their bills; and at preſent proceed briefly 
to point out what the fees and expence of proving wills 
and taking of adminiſtrations now amount to, purſuant 


to what has been communicated to me by ſume of the 
moſt eminent prattitioners in Doctors Commons; and 


4 Burn's Eccleſ. Law, 202, 1525 . Page 16, 17. 
7 Fag. 3712245. e | 
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thereby the reader may perceive what he is to pay for prov- 
ing the will in common form, and for letters of adminiſtra- 
tion, provided there is no oppoſition, as heretofore mention- 
ed“; and that the will have the names of two witneſſes 
ſubſcribed thereto b, and it be very ſhort, as not exceeding 
three or four ſheets, each whereof containing juſt ninety 

words, If the will contain more than three or four of thoſe 


ſheets, the expence will be increaſed about two ſhillings for 
every ſuch ſheet, 


THe fees and expences alluded to may be perceived by 


the following table: 


ee In Common Form.] By Commiſſion.* 
dits, of a common Sea- . ü . — 
I man, or Soldier, ſlain or 1 „ TIES | 
dead in the King's Ser-] Probates. Admini- probates. Admini- | 
vice; is | N ſtrations. 8 ſtrations. 
1 CCF % fs © | wo Pe | NO 
: f. Under . 5 © AL, oo 7 © 0 14 52 O0 14 © 
1 5, md under 20, © 7 6015 0 019 0 1 5 © 
20, and under 40, 1. 0 6 8 6 1 16 & 2 1 0 
40, and under 60, 1 4 0 1 10 602 o 2 5 © 

| [With reſpect to all other 1 4 

4 Perſons where the Value 1} q 

I of the Goods, 9 1 4 
E Under. 510 6 9 enn i 0 
Sand under 6, 0 15 686i 2 61 13 of 1 19 8 
S, and under 20% 1 3 e 1 9 6j2 1 0 2 8 „ 
| Lo, and under 40, | 2 4 0 ne 8 
IJ 40, and under 100, 2 2 of 2 13 6 3 12 100 3 18 6 
| 100, and under 300, 4 12 6 5 6 100 6 6 2 6 11 10 
<1 3, and under boo,| 6 19 2| 7 1g 6|8 12 10 8 18 6 
Coo, and under 1000, 8 2 6 8 16 10] 9 16 210 1 10 
ooo, or upwards, | 9 5 1610 o 20 19 6011 5 2| 


Havins finiſhed our laſt propoſitions, we come now to 


conſider in what caſes adminiſtration muſt be granted with 


the will annexed; or as it is commonly termed, admini- 
ſtration cum teſtamento annexo, and the manner of thus grant- 
ing l. | „%% T0 : 


> Page 17. niſtration, or proving a will by com- 
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Law of Teſt. 416. 


y WILL and TESTAUENT. 217 


Tais adminiſtration is granted in divers caſes where 
there is a will, as it may be durante minore ætate; durante 
abſentia ; or pendente lite, and on other occalions which we 
ſhall mention. Adminiſtration durante minore &tate, is that 
which is to be granted during the minority of an infant, 
who, although he may be appointed executor, cannot ad- 


miniſter until he arrives at the age of /everteen, till which 


time the ordinary may grant adminiſtration with the will 
annexed, and as it is held to whom he thinks fit ©; in like 


manner as where there is no teſtament, he may grant it till 


the infant attains his full age“: yet if adminiſtration is 
granted during the minority of divers executors, he that 
comes firſt of age ſhall prove the will, and the adminiſtra- 
tion ceaſes®©; likewiſe if there be two executors, one of the 


age of ſeventeen, and the other under, adminiſtration during 


the minority of him that 1s under age is void ; becauſe he 


that is of the age of ſeventeen may execute the will . But as 


concerning executing a will at tlie age of ſcventeen. Where 
a petition was by a female infant of the age of eighteen, who 
was executrix of the will of her filter, who had attained 
twenty-one; (which will the petitioner had proved) ſtating 


the will of F. C. the father, whereby the reſidue of his per- 
ſonal eſtate was given to the petitioner and her deceaſed ſiſter, 
in equal ſhares, at their reſpective ages of twenty-one years; 


and praying that her ſiſter's ſhare of the property which had 


been paid into court might be paid to her as executrix. The 
court would not direct the money to be paid out, but reſerred 
it to the maſter to enquire whether there were any debts or 
legacies, and to conſider of a proper maintenance. for the in- 
fant.— In ſupport of this petition, Mr. Mitford, petitioner's 
counſel}, faid, that the petitioner, notwithſtanding her infancy, 


might be plaintiff at law for all the rights of her ſiſter, al- 


though he apprehended that ſhe could not be guilty of a de- 


vaſtavit before twenty-one ; that therefore he apprehended 
the was entitled to have a fund in this court paid out. That, 


if there were any debts or legacies to be paid, the court would 


order it to be paid out.— Lord chancellor doubted whether, 
even in that caſe, he could order it to be paid; but ſaid that 


the infant was entitled to the fame protection with reſpect to 
this property as any other ®, | 


© Godolph, 102. 5 Co. Rep. 29. => Brownl. 46. 


$ Mod. 24. 1 New Abr. 22:, 8 Compart v. Compart, 1790. 3 Bro. 
Page . | | Cha. Rep. 195. 7 . as 
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ADMINISTRATION durante ab/entia, or during abſence, 
as when the executor may be beyond ſea ; this adminiſtra- 
tion ſeems to ſtand upon much the ſame reaſon as the ad. 
miniſtration durante minore ætate; it being neceſſary in both 
caſes that there ſhould be ſome perſon to manage the eſtate 
of the deceaſed 5 and therefore it has been held to be grant- 
able by law*; and the ordinary may grant it, as he may 
letters of adminiſtration, where there is no will, and the next 
of kin be beyond fea, 


LixEw1sE the ordinary may grant adminiſtration pen- 


dente lite, that is, pending a ſuit: ſo, where there is no 
controverſy, he may grant adminiſtration until the executor 
comes in, which, as well as the adminiſtration durante abſent:a 
juſt mentioned, do fall of courſe as foon as the conſideration 
ceaſes upon which they were firſt granted b. 


Ir the teſtator makes his will, without naming any 


executor, or if he names incapable perſons, or if the execu- 
tors named refuſe to act; in either of theſe caſes the ordi- 


nary muſt grant adminiſtration with the teſtament annexed, 


to ſome other perſon* : and when the adminiſtration is thus 
granted, the duty of the adminiſtrator is very little dif- 
| Prone from that of an executor, he being to adhere to the 
teſtament as heretofore mentioned k. For obtaining admi- 


ſtration with the will annexed, the will of the deceaſed 


mult be proved either in common form or form of law], in 
like manner as was lately ſhewn with reſpect to the execu- 
tor's proving it: and when the will is fo proved, the ori- 


ginal mult be depoſited in the regiſtry of the ordinary, and 


a copy thereof on parchment is made out under the ſeal of 
the ordinary, and delivered to the adminiſtrator, together 
with a certificate of its having been proved before him“; 
in like manner as when the will is proved by the exccutor, 
notwithſtanding it is called adminiſtration cum feffamento an- 
nex?, or adminiſtration with the will annexed. 


THus having proceeded, we come now to treat on the 


method of proving a will in chancery ; and from thence w 
| ſhall proceed with regiſtering a will. 


WHEN real eſtate is deviſed by will from the heir at 


law, and there is no occaſion or opportunity to prove or 


© Clare and Hedges, 1 Lutw. 342. made, p. 193, 194. | 
| | 3 | 


„ 2 New Abr. 415. Page 1, 8. 
+ Black, Com. 2 V. 503, 50q. Con- Black. Com. 2. V. 508. 
cerning thoſe points mention was * id. e 
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eſtabliſn the ſame at law, it is often neceſſary to prove ſuch 
will in chancery, to perpetuate the teſtimony thereof; the 
way to do which, is to exhibit a bill againſt the heir at law, 
= to ſet forth the will verbatim therein, ſuggeſtitig that 
the heir is inclined to diſpute its validity ; and then the de- 
fendant having anſwered, they proceed to iſſue as in other 
caſes, and examine the witneſſes to the will, or prove their 


hands if they are dead. The will (if the witneſſes are ex- 


amined in town) muſt alſo be left to be examined in the 
examiner's office; which done, and publication paſſed, the 
cauſe is at an end, an order or rules being firſt obtained for 
publication : and the defendant, who is the heir at law, 
and examines no witneſſes touching the validity of the will, 
may give notice of motion for the plaintiff to pay him his 
coſts 


to be taxed by a maſter, which the court uſually or- 


ders. This is what is uſually meant by proving a will in 


chancery, which might be adviſable te do while the wit- 
neſſes to the will are living; for in this, as well as in other 
caſes where a bill may be filed for perpetuating the teſti- 
mony of witneſles, it may be that a man's antagoniſt only 
waits till the death of ſome of them to begin his ſuit, when 
he may have a more favourable opportunity,” | 


As to regiſtering wills; by ſeveral ſtatutes, deeds and 
wills that affect real eſtates, and certain chattels real, in 
the counties of York and Middleſex, are required to be re- 


giſtered; which regiſtering hath no alluſion to that in the 


eccleſiaſtical courts, but is quite a diſtin ching; and it be- 
ing a matter with which many may be unacquainted, we ſhall 


here mention the ſeveral ſtatutes by which the ſame 1s or- 


dained, and make ſome obſervations with reſpect to eſſectu- 
ating a complete regiſtry. 8 


By the ſtatute 2 & 3 Ann. c. 4. it is enacted, That a 
memorial of all wills and deviſes in writing, whereby any 


honours, manors, lands, tenements, and hereditaments, 
within the Veſt. Riding of the county of York, may be any 


way affected in law or equity, may, at the election of the 


party or parties concerned, be regiſtered in ſuch a manner as 


by the ſaid act is directed: and every deviſe by will of the 


manors, lands, tenements, or hereditaments, or any part 


= 3 2 Harriſon's Cha, Prac, 38. 
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thereof, contained in any memorial ſo regiſtered as aſoreſaid, 
that ſhall be made and publiſhed after the regiſtering of ſuch 
memorial, ſhall be adjudged fraudulent and void againſt any 
ſubſequent putchaſer or mortgagee for valuable conſideration ; 
unleſ a memorial of ſuch will be 1 as aforeſaid. That 
every ſuch will or probate of the ſame, of which ſuch me: 
morial is to be regiſtered, ſhall be produced to the regiſter at 
the time of entering ſuch memorial, and oath made that the 
memorial was duly ſigned and ſealed ; and the regiſter ſhall 
indorſe a certificate on ſuch will or probate thereof, 
and mention the day, hour, and time on which ſuch me- 
morial is entered, expreſſing allo in what book, page; and 
number the ſame is entered; and the regiſter ſhall Non the 
certificate ſo indorſed; which ſhall be allowed as evidence 
of ſuch regiſtries in all courts of record, And a memorial 
of ſuch wills as ſhall be made or publiſhed in London, ot 
an any other place, not within forty miles of the Weſt-Rid- 
ing, which may affect lands in the Weſt-Riding, ſhall be 
regiſtered, in caſe of an affidavit (wherein one of the witneſſes 
to the memorial of ſuch will ſhall ſwear, that he ſaw 
the memorial ſigned and ſealed, before any one of the judges 
at Weſtminſter, or a maſter in Chancery) be brought with the 
memorial to the regiſter ; which affidavit ſhall be a ſufficient 
authority to the regiſter to give a certificate of the regiſtering 
ſuch memorial; and the certificate ſigned by the regiſter 
ſhall be evidence of the regiſtry.— That memorials of 
wills regiſtered within ſix months after the death of the de- 
viſor dying within England, Wales, and Berwick, or within 
three years after the death of every deviſor dying upon or be- 
yond the ſeas, ſhall be effectual. And in caſe the perſons in- 
tereſted in the lands deviſed by reaſon of the conteſting ſuch 
will, or other inevitable difficulty, without their wilful neg— 
lect, ſhall be diſabled to exhibit a memorial within the 
times limited; in ſuch caſe the regiſtry of the memorial 
within ſix months after their attainment of ſuch will, or 2 
probate thereof, or removal of the impediment, ſhall be ſuf- 
ficient, Ek 75 


Buy ſtatute 6 Ann. c. 25. it is enafted, That a memo- 
rial and regiſtry ſhall be made of all wills which affect any 
lands or tenements in the Eaſ- Riding of the county of York. 
And by ſtatute 7 Ann. c. 20, a men.o:al and regiftry is 
_—_ 75 | to 
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to be made of all wills whereby lands are affected in the 
county of Middleſex, in like manner as in the Welt and Faſt 
Ridings of Yorkſhire. But neither of thoſe three ſtatutes 
extends to copy hold eſtates, or to any leaſes at a rack rent, or 
to any leaſes not exceeding twenty-one ycars, where the 
actual poſleſſion goeth along with the leaſe ; and in the ſta- 
tute of 7 Ann. there is a reſervation as to the chambers in 
| Serjeant's-inn, the inns of court, and the inns of chancery, 
to which this act doth not extend. By ſtatute 8 Geo. II, 
c. 6. a regiſtry is to be of all wills affecting lands in the 
North- Riding of the county of York. But this ſtatute does 
not extend to copyhold eſtates, or to ſuch leaſes as juſt before 


mentioned. | 

To effectuate a complete regiſtry, it is neceſſary that the 
memorial be on vellum or parchment, which neeed not be 
| ſtamped, as neither of the acts require it. The memorial 
is to contain, 1. The name of the teſtator and his addition. 


172. the place of his abode and occupation. 2. The date of the 
will. 3. The premiſes, or what is mentioned 1n the will re- 


lative to the real eſtate or chattels real deviſed thereby, which 


are to be deſcribed verbatim as in the will. 4. The names 


and additions of the witneſſes, vz, their ſeveral occupations 
and places of abode. —— The memorial muſt be ſigned and 


ſealed by one of the deviſees, his guardians, or truſtees; 
and then atteſted by two witneſſes who ſaw the ſame ſigned. 
and ſealed : afterwards one of the two witneſles goes with 


the memorial and the will, or the probate, or an othce-copy 
thereof (either of which is ſufficient), to the regiſter-office 


(which for the Weſt-Riding of the county of York, is at 


akefield ; for the Ealt-Riding, at Beverley ; for the North- 
Riding, at York; and for the county of Middleſex, in 
Bell-yard, Carey-ftreet, London); and at the office where 
the ſame is to be regiſtered makes an oath (unleſs an 


affidavit hath been made before a judge or maſter in chan- 


cery, as before mentioned) that he ſaw the memorial 
ſigned and ſealed; and, the oath being ſo made, he leaves 
the memorial, together with the will, probate, or office- 
copy, on which the certificate of the regiſtry is indorſed, as 
directed by the ſtatute, and that frequently within four or 
tive days after; when the will, probate, or office- copy, is 


fetched, and the regiſter paid his fees for regiſtering. ——— 


The torm of the memorial 1s as follows : 
1 N 5 A Mu- 


— —L— . —̃ — — — ——V — ̃ — 
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A Memoniat to be regiſtered purſuant to an aft of par- 
liament made for regiſtering deeds, &c, within the 
[Weft, Eaſt, or North Riding of the county of York, or 
the county of Middleſex, as may be the caſe], 

THE probate of the laſt will and teſtament of A, B. of 
, bearing date the — day of ——, and concerning 
All [here purſue the words of the will] which ſaid will is wit- 
neſſed by C. D. of ; E. F. of -; and G. H. 
And this memorial is required to be regiſtered 
purſuant to the above mentioned act, by me J. K. one of 
the deviſees in the ſaid will mentioned: As wiTNEss my 
hand and ſeal this - day of- „ In tbe year of aur 


| Lord I7 "Jp . 7 
Stex RD and ſealed 7 JOHN KEMP. = 
in the preſence of | | 8.8 
CHARLES Dux, 2 


Luxs MiTrorD. 
For regiſtering deeds the form of a memorial varies very 
little from that uſed for a will; but we ſhall omit mentioning 
any more here with reſpect to deeds, as being foreign to this 
| ſubject, and particularly treated on in CHAP. XI. of our 
work, entitled, © The Trader's and Conveyancer's Guide 
and Guard;“ and ſhall now proceed with what was propoſed 

| in reſpett to proctors fees, and taxing their bills, and there · 
with conclude this chapter. 


IN divers caſes it hath been held, that proctors fees are not 
ſuable for in the eccleſiaſtical court, but may be ſued for in 
the temporal courts; from whence a prohibition may be 
had to ſtop proceeding in the eccleſiaſtical court, if ſuit 
ſhould be there commenced . Upon proper application, 
as by petition from any ſuitor, or perſon that ſues, in the 
eccleſiaſtical court, the judge thereof has an undoubted right 
to tax the prottor's bill. The method of doing it, as uſually 
practiſed. is, for the judge to refer it to the regiſter, directing 
che reſpeQive parties to attend him if they think ht, one to make 


e See prohibition deſcribed, page 18. 


his 
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his exceptions, and the other to juſtify the ſeveral articles or 
items of his bill; and the regiſter to make his report to the 
judge, who thereupon proceeds to tax the bill. If the re- 
giſter has any doubt, the aſſiſtance of the other proctors may 
be required. The fees alledged to be given to counlcl, it 
denied by the client, as alſo his demand for any unuſual or 


extraordinary articles which do not appear from the pro- 
ceedings in the cauſe, muſt be cleared up to the ſatisfaction 


of the judge, either by the proctor's oath (if he voluntarily 
offers it, and there be no affidavit to the contrary), or by 


receipts and vouchers from thoſe to whom the money is al- 


ledged to be paid, or by: producing letters ws ry "_ 
his client. ES 


| 


CHA P, V. 


Of Executors, and ſuch Adminiſtrators who have the 


_ Adminiſtration granted with the Will annexed. 


HE office and duty of thoſe adminiſtrators who have 


the adminiſtration granted with the will annexed, be- 
ing, as hath been ſeen in ſeveral parts of this work, very little 
different from that of executors, we ſhall now take a view 


of both, as with reſpe& to their power and what they are in- 
tereſted in; their getting in the deceaſed's eſſects; and what 
ſhall be aſſets in their hands to make them chargeable ; their 


office and duty in pay ing debts and legacies. And as to 
debts, we ſhall here take notice of ſuch as are barred by the 
ſtatute of limitations, and of ſome that are to be paid with 
intereſt: and then of legacies; and when the ſame are to 


be paid; and what intereſt ſhall be allowed thereon. Like 
wile what executors and adminiſtrators are to obſerve before 


they pay legacies; and with reſpect to paying infants and 


24 Burn's Eccleſ. Law, 233. | 
— married 


. 


—— — — — 
— — — 
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married women. In what courts legacies are to be ſued for; 
and caſes in which ſecurity may be required for paying the 
ſame. But as ſame of thoſe particulars have been diſcuſſed 
in the former part of this work, we ſhall now have occaſion 


only to take a curſory view thereof, and make a little addi- 


tion to what has heretofore been montioned; but with reſpect 
to legacies, which we have hitherto ſcarce touched upon, 
_ thoſe will here require a diſcuſſion, as they ſhall have, after 
ome. eabce has been taken of the other enen, 


Wirn reſpect t to I the power an n hath by vir- 
(we of adwiniſtration obtained from the ordinary; this being 
very nearly allied to that of an executor, except in a few 
particular inſtances wherein the executor differs from an ad. 
miniſtrator, we need here only refer the reader to the firlt 


ſection of the ſecond chapter of the Law's Diſpoſal* - and to 


what has been mentioned under the head of proving the 
will v, for a diſcovery both of the executor's and adminiſtsa. 
tor's power. And as what the adminiſtrator is intereſted in 
hath been treated on, and being the ſame with what an exe- 


cutor, as ſuch, has intereſt in, we may refer to the ſecond. 


ſection of the laſt mentioned chapter *, and to what has here. 


tofore been mentioned, for a diſcovery both of what an 
executor and adminiſtraror is intereſted in. And as to get. 
ting in the deceaſed's effects, and what ſhall be aſſets in the 


adminiſtrator's hands to make him chargeable ; this likewiſe 
having been treated on *, as well as his office and duty in 


paying debts *; and being like applicable to an executor, | 


we ſhall now make ſome addition to what has been men- 
tioned cancerning aſſets, firſt attending to real eſtate deviſed 
for paying debts, to the ſame being mortgaged ; and after. 
wards to paying teſtator's debts and legacies, in alluſion ta 
what has been treated on in the former part af our work *' 


» > Page , tze x. 
| age 190. age 51. . 
Page 28. | £ Page 45, £O——59, 93. 


Page 165, 166, 181, 190, 191, 192. 
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8o likewiſe, we ſhall make ſome addition to what was men- 
tioned with reſpect to debts, as concerning thoſe that may be 
barred by the ſtatute of limitations, and debts to be paid with 
intereſt. | 

AS CONCERNING real eſtate deviſed for paying debts 
we may obſerve the general rule is, that the perſonal eſtate 
ſhall be firſt charged with the payment of debts and legacies z 
and the teſtator cannot exempt it from being liable to his 
debts, as againſt creditors ; but as between heir and execu- 
tor, he may charge them upon his real eſtate, which 1s not 
primarily liable, and diſcharge the perſonal eſtate : but, al- 
though there are ſevetal ways by which a man may give his 
real eſtate for payment of his debts, yet it thete be not in the 
will, either expreſs words, or a manife/t intent of the tel- 
tator to diſcharge the perſonal eſtate, it ſhall be firſt liable®, 


And in all caſes it ſhall be applied in diſcharge of the teſta- 


tor's perſonal debt, or general legacy, unleſs he by exprets 
words or m@nife/t intention exempt it“. LS 
[t has been held that a deviſe of a competent part of real 
eſtate to be ſold to pay debts and legacies, does not exempt 
the perſonal eſlate.— The general rule of law and equity is, 
that the perſonal eſtate is the firſt fund for payment of 
debts ; and as to proper legacies it is conlidered as the only 
fund, both in the eccleſiaſtical, and in the court of chancery ; 
if, therefore the perſonal eſtate is to be exempted from theſe 
charges, it muſt be ſo expreſſed, or it muit appear from a 


plain neceſſary implication ariſing from the words of the teſ- 


tator; and in ſuch caſe of an implication or plain intention, 


without expreſs words, it muſt appear that the perſonal eſtate 


is given as a ſpecific bequalt in ſome ſhape®. 
Tux perſonal eſtate may be ſo exempt, as where the fame 


under B's will palled as a ſpecihe legacy to the executrix; and 


it was held that it ſhould not be applicd in exoneration of the 


real eftate', And where teſtator gave ſeveral ſpeciſic partsof 
his perſonal eſtate, and then gave part of his real eſtate in 


ſtrict ſettlement, and deviſed the remainder of his real eſtate 
to truſtees in truſt, to fell for the payment of dcbts, and in 
caſe that ſhould not be ſufficient to diſcharge the debts, he 
charged the deficiency on the deviſed real c{tatcs, He then 


gave the reſidue of his perſonal eſtate, not before bequeathed, 


* 1 Wilfon Rep. 24. 1 Bro, Cha. E [ord Inciiguin. V. Fr n, 1744. 

Rep. 402. „„ Amb. Rep. 33. | | 
i Ancaſter and Mayer, 178 f. 1 Brown's aller v. Jacſſen, July, 1743. 2 

Cha. Rep. 151. 1 P. Will. 294. Note Atk, 624. 1 
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to his wife. The court held ſhe took it wholly exempt from 
the debts. And where teſtator by his will charged his whole 
eſtates with payment of all his debts, legacies, and funeral 
expences, and for that purpoſe he deviſed particular lands to 
_ truſtees, in truſt to ſell the ſame, and pay his debts, legacies, 
and funeral expences, and he gave to his wife all his perſona} 
eltate whatſoever and conſtituted her ſole executrix. The 
debts exceeded the perſonal eſtate. Lord Bathurſt determined 
the perſonal eſtate to be exempt*. ee 
So where the teſtator deviſed his real eſtate to be ſold, and 
the money to ariſe by the ſale to be applied to pay mortgages 
and other debts, the reſidue to be added to his perſonal eſtate, 
The only queſtion was, whether under this deviſe, the real 
eſtate ſhould exonerate the perſonal eſtate.— It was argued 
that, expreſs words are neceſſary to exempt the perſonal eſtate, 
and in ſupport hereof different caſes were cuted?, 
MASTER Or THE ROLILS.—I have no doubt about this 
caſe, The general rules are very clear that the perſonat eſtate 
is the fund firſt liable, and that the teſtator cannot exonerate 
it without ſubſtituting another fund. But there is no magic 
in words; no peculiar form of expreſſion is neceſſary in order 
to exonerate the perſonal eſtate. If the intention of the teſ- 
tator be evident to exonerate the perſonality, it muſt be ex- 
onerated -I muſt declare, that the money ariſing from the 
ſale is to be applied in payment of debts*. e 
As to debts ſecured by mortgage the ſame rule holds as be- 
fore mentioned, and the perſonal eſtate of the teſtator ſhall be 
primary applied in diſcharge of his perſonal debt, unleſs he by 
_ expreſs words or manifeſt intent exempt it; and where a mort- 
gage in fee was made redeemable on pay ment of Zool. and 
intereſt upon any Michaelmas day, on ſix months notice; 
mortgagor dies, having deviſed his perſonal eſtate to his wife. 
The perſonal eſtate was held liable to pay the mortgage in 
favour of the heir“. | | „ 
LA ps ſubject to or deviſed for payment of debts ſhall be 
liable to diſcharge mortgaged lands either deſcended or 
_ deviſed © — Where A. deviſed lands to R. M. in tail, then in 
mortgage for 1 300l. and deviſed other lands to T. M. ſubject 
to the payment of his debts, in caſe his perſonal eſtate ſhould 
not prove ſufficient. It was held the 1300]. muſt be paid as a 


* Anderton v. Cuct, Kynaſton v. M. © Webb v. Jenes, 1786. 2 Bro. Cha, 
nuaſton, cited in 1 Bro. Cha. Rep. 456, Rep. o. | | 
457. | 4 Hlowel v. Price. 1 P. Will. 291. 

Þ 3 Wins, 324. Sunwell v. Nute. 1 Vd. 294. Note 1. | 
Bro. Cha. Rep. 111. AFrcafter and | 
e id. 454. 
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gebt out of the teſtator's perſonal eſtate, and, if deficient, out 
df the real eſtate ſo deviſed to T. M. And where Sir R. 
W. was ſeized in fee of eſtates in C. which were mortgaged 
to a conſiderable amount, and alſo of an eſtate in the Ifle of 
Wight, and being ſeiſed for life with an ultimate remainder 
or reverſion in fee, after limitations in tail, to himſelf (as 
heir at law to his brother,) of an eſtate which was fo deviſed 
by his brother, and poſſeſſed of an equal intereſt in money, 
bequeathed by him to be laid out in lands ; deviſed the mort- 
gaged lands to ſeveral uſes, and among other things to the 
plaintiff for life, remainder to her ſons in tail, remainder to 
her daughters as tenants in common. He deviſed the eſtate 
in the Ille of Wight to truſtees for 21 years, among other 
ules to pay his jen and boot debts, if his perſonal eftate ſhould _ 
not be ſufficient, and by a further clauſe to pay all His debts. 
It was held, this truſt term jointly with, the perſonal eſtate, 
ſhall exonerate the mortgaged eſtate 5, 1 
So lands ſubject to or deviſed for payment of debts ſhall 
be liable to di ſcharge mortgaged lands either deſcended or de- 
viſed, even though the mortgaged lands be deviled expreſs] 
ſubjeet to the incumbrance; as where one deviſed his lands in 
D. to A. (his couſin) an infant at her age of 21, /ubje#t lo the 
incumbrances thereupon, and the rents during the infancy to 
he paid to her father, and deviſed all his other lands to truf- 
tees to pay his debts, —Maſter of the Rolls, The deviſe of the 
eſtate ſubject to the incumbrance is no more than what is im- 
plied, for the teſtator could not do otherwile ; but when the 
teſtator deviſes other lands to pay his debts, this miſt be in- 
tended all his debts, and conſequently the debt by mortgage 
is part of thoſe debts which are to be paid off out of the mo- 
ney ariſing by ſale out of the truſt eſtate; and this is the 
ſtronger by the teſtator's having appointed the rents and pro- 
fits during the infancy of his god-daughter to be paid to the 
infant's father for the ſole uſe of the infant, which is as much 
as to ſay, that they ſhall not go to be applicd in diſcharge of 
the mortgage“. 5 5 1 
WHERE one mortgaged a ſee- ſimple eflate and deviſed the 
lame, and alſo deviſed an eſtate held by him for three lives, 
to his wife, and after making his will purchaſed the reverſion 
in fee of the lifchold eſtate, whercby the deviſe thereof 
was reyoked, and the «ſtate deſcended to the heir; it was 


* Bartholgm:tw v. May, Feb. 1737. Tube. dale v. Covintry, 1783. 1 Bro, 
t Ack. 497. : Cha; Rep. 24. 
| | Sele v. St. Toy, 2 P. Will. 386. 
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held that the lands deſcended ſhall exonerate the mortgaged 
lands deviſed. But at the firſt hearing of this cauſe, lord 


Hardwicke held the wife was not intitled to have ſuch exone- 


ration in a court of equity. Vet after a rehearing, and tak- 
ing twelvemonths to conſider, his lordſhip ſaid he did not 
think the caſe of the heir at law ſo hard as before, becauſe it 
was not the intention of the teſtator that the heir ſhould take 
any part of his eſtate; and it was a mere accident that threw 
a part upon him, viz. the ignorance of the teſtator that it was 
neceſſary after purchaſing in the fee to republiſh his will *, 

 UNiNCUMBERED lands and mortgaged lands being both 
fpecifically deviſed (but exprefly ** after payment of all debts'') 
Mall contribute in difcharge of the mortgage; as where one 
ſeized in fee of the manors of A. and B. mortgages A. for 
4000l. and by will charges all his real eſtate with payment 


of his debts, and deviſes A. to C. and B. to D. and dies; 


the deviſee of A. ſhall compel the deviſee of B. to contribute 
to pay the mortgage on A. | + 
Bur in all theſe eafes the debt being conſidered as the per- 


ſonal debt of the ze/tator Him ſelſ, the charge on the real eſtate 


1s merely collateral. The rule therefore is otherwife, where 


the charge is on the real eſtate principally, although there be a 


collatera] perſonal ſecurity. Or, where the debt (although 


_ perſonal] in its creation) was contratted originally by another. 


IF a man mortgage lands, and covenants to pay the mo- 
ney, and dies, the perſonal eftate of the mortgagor, ſhall, in 


favor of the heir, be applied to exonerate the mortgage. So 


It is, though there was no covenant, if the mortgage had the 
money; becauſe it was his debt, and he is bound te make it 
good though the land be a defective ſecurity; but if grandfa- 
ther mortgages and covenants to pay, and the land deſcend to 
his ſon, and his ſon dies, the ſon's perſonal eſtate ſhall not 
go in aid of this mortgage. A. mortgages his land to B. and 
after ſells it to C. for 1000]. which includes the mertgage 


money; C. the purchaſer ſhall pay the mortgage, for he had 
made ita debt in himfelt ', . 


WHERE A. ſeiſed in fee mortgages his land, leaving B. 


| His ſon and heir, B's perſonal eſtate ſhall not be applied to 


pay this mortgage, becauſe it was not B's debt: ſs though 
the mortgage being transferred in B's time, B. covenants to 
Pay the money, yet the debt not being originally the debt of 
i Galton v. Thancock, June, 1744. 2 * Carter v. Barnadifton, 1 P. Will, 
Ark. 424. | 805. gs 
1 (abe v. Cee, 2 Sak. 449+ 


B. his 


1 


by WII I and TESTAMENT, 289 


B. his covenant is only a ſurety, and the land the original 
debtor, which C. ſhall take with the burthen “. And, where 
land deſcended to the wife ſubje& to a mortgage made by her 
father; on aſſignment of the mortgage the huſband cove . 
nanted for payment of the money to the aſſignee, it was de- 
creed the huſband's perſonal eſtate was not liable to exonerate 
the morigaged premiſes, for the debt was originaliy the fa- 
ther's and continuing to be fo, the covenant was an additional 
ſecurity for the ſatisfaction only of the lender, and not in- 
tended to alter the nature of the debt'. 

So where te ſtator charged his real eſtate (which was ſubject 
to a mortgage contracted by his anceſtor) and allo all his per- 


ſonal eſtate, with his debts and legacies. It was decreed the 


mortgage ſhall be borne by the eltate originally liable, and 
not paid out of his eſtates, and the executrix having paid it 


out of the perſonal eſtate, ſhall be repaid the money“. 
AND where there was a charge upon a term for payment 
of debts, it was held that a leaſehold eſtate purchaſed by the 


teſtator ſubjett to a mortgage, fhall bear the burthen of that 


mortgage, it not being properly the debt of the teſtator, the 
| charge under which it came to him being prior to his pur- 


Chaſing it, and inherent in the eſtate ?, 55 
FAWCET, having contracted a debt which was by ſimple 
contract, devaſed his real eſtate to Colville, who, afterwards, 
charged this debt upon the eſtate, ſo deviſed to him. Colville 
by his will gave a lealehoid eſtate to his wife, to whom he 


b alſo gave his perſonal eſtate. A bill was filed, praying that 


the perſonu eſtate of Colville might exonerate the real, of this 
debt, —Maſter of the rolls, The general perſonal eſtate ſhall 


be applied in favor of the heir, be he 4@res natus or heres 


factus, but not ſo as to defeat a ſpecific deviſe of the perſonal 
eſtate. If this be a ſpecific deviſe, there is no doubt it is free 


from the debt. If it were given, in theſe terms, to a perſon 


who was not the general repreſentative, it would be a ſpecific 
deviſe, does it make it otherwiſe, that, in this caſe, the wife 
is general repreſentative? I am ſtrongly inclined to think that 
it is a ſpecific deviis,— Where an eſtate deſcends, or comes to 
one ſubject to a mortgage, although the mortgage be after- 
wards, alligned, and the party to whom it deſcended, enter 


m Evelyn v. Evelyn. 1731. 2. P. * Lawſon v. Hudſon, 1779. 1 Bro, 
Will. 664. | Cha Rep, 8. 
Þ Paget v. Oughton, 1717. Vid. 347. Y Ancoſtiy v. Mayer, July 178g. x 
WES 1 8 Bro, Cha. Rep. 454. | 
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into a covenant to pay the money borrowed; yet that ſhaft 
10t bind his perſonal eſtate, Here it was a very honourable 
tranſaction, on the part of Colville, as to the creditor. The 
gencral reaſoning on the ſubject is all in Evelyn v. Evelyn 
[ latcly cited], The ſpecific deviſe is not liable to the debt. 
Havixc thus procceded, we ſhall now advert to our poſi- 
tion concerning the perſonal eſtate being to be charged firſt 
with the payment of debts and legacies, and that the teſtator 
cannot exempt it from being liable to his debts as againſt cre. 
ditors, and here attend to what was mentioned in a former 
art of our work concerning Jeg and equitable afſets :. The 
beir having real allets and not being liable to pay ſimple con- 
tract debts of the anceſtor therewith, where there is perſonal 
eſtate ſufficient for paying the ſame. ()))) 
As to legal and equitable aſſets, it has been ſhewn in the 
part of our work juſt now referred to, that in paying the former 
a preference is allowed to creditors according to the ſuperiority 
of their debts; but not ſo in paying the latter. And here we 


may obſerve that it being the object of a court of equity, that 


every claimant upon the aſſets of a deceaſed perſon as far as 
ſuch aſſets can, by any arrangement confeſten! with the nature 


of their reſpective claims, be applied in ſatisfaction thereof, 


1t has been long ſettled, that where one claimant has more 


than one fund to reſort to, and another claimant only one, 


the firſt claimant ſhall reſort to that fund on which the ſecond 


Has no lien; if therefore a ſpecialty creditor, whoſe debt is a 


lien on the real aſſets, receive ſatisfaction out of the perſonal 
aſſets, a ſimple contract creditor ſhall ſtand in the place of a 


ſpecialty creditor againſt the real aſſets, ſ far as the latter 


ſhall have exhauſted the perſonal aſſets in payment of his 
debt. So, where lands are ſubjected to payment of all debts, 
a legatee ſhall ſtand in the place of a ſimple contract creditor 


who has been ſatisfied out of perſonal aſſets. So where le- 
gacies by will are charged on the real eſtate, but not the le- 


gacies by codicil, the former ſhall reſort to the real aſſets upon 


à deficiency of the perſonal aſſets to pay the whole. But 
from the principles of theſe rules it is clear they cannot be 


applied in aid of one claimant ſo as to defeat the claim of ano- 
ther, and it is to be obſerved that none of the rules /bet 
any fund to a claim to which it was not before ſubject, but 
only take care that the election of one claimant ſhall not pre- 


* 


_ " Tankerville v. Fawcet, 1786. 2 Bro. Page 59. 


Cha. Rep. 57. | x 


(7) Page 92. 


judice 


220%; 
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judice the claims of the others, and for the ſame reaſons the 


application of the perſonal aſſets in eaſe of the real eftate mort- 


gaged does not take place to the defeating of any legacy *. 


As concerning fraudulent deviſes which are provided 


againſt by the itat. 3 & 4 W. & M. c. 14. (related in the 


part of our work referred to in the preceding page); it is ob- 


ſervable that, the proviſion in this ſtatute was introduced for 


the benefit of creditors merely; and if a deviſe for payment 


of debts does not provide for it in a practicable manner, it 


does not take the caſe out of the ſtatute.— Feſtator made a 
general charge of his debts upon his real eſtate, exempting 
his per ſonalty from the payment thereof. He then deviſed a 
particular eſtate to truſtees for that purpoſe, excepting his 
capital manſion houſe. The decree was, that the deviſed 


_ truſt eſtate ſhould be ſold for the payment of debts. 'I he 
maſter ſold the whole deviſed truſt eſtate, not excepting the 


manſion houſe, and upon its being referred to the maſter to 
conſider whether a good title could be made, he reported, 
there could not be a good title made to the manſion houſe. 


On an exception to the maſter's report. Mr. Lloyd cited 


two caſes * to ſhew that a deviſe for payment of debts, though 
out of rents and profits only, took the caſe out of fruadulent 
deviſes, and that a creditor, even by ſpecialty could only take 
it in the way in which the teſtator thought proper to give it 


him; though had there been no deviſe to pay debts, he would 


have had a right to have his debt raiſed by ſale. 


LoRD CHANCELLOR ſaid, he was not aware that a gift 


of the eſtate, for the payment of debts, in a manner which 


could not anſwer the purpoſe, was ſuch a deviſe as would 
take the caſe out of the ſtatute. That if the maſter reported 


that the debts could not be paid by the means provided in the 


_ deviſe, he would either here, or in the houſe of lords, (un- 


leſs the houſe over-ruled him) order the eſtate to be ſold, not- 


withſtanding the ſtatute; and ſhould conſider it, fo far as 
fraudulent. —In the preſent caſe he ſhould order the deviſed 


eſtate to be ſold, without including the capital manſion houſe, 
if, without it, the eſtate was ſufficient for payment of debts, 


if not the manſion houſe muſt be fold. But it being under- 
ſtood that it was fufhcient without the manſion houſe, the 


order went fo, and the exception was over: ruled“. 


* 1 P. Will. 679. Note 1. 4th Edit. o Flug es v. Doullen, 1789. 2 Bra. 


Lingard v. Lord Derby, x Bro. Cha, Rep. 614. 
Cha. Rep. 311. Rideut v. Lord Ply- 4; 


, > Atk. 114. | | 
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_ Trnvus having proceeded concerning debts, whereby we 
have been led to touch upon legacies, which. will be treated 
on hereafter, as thoſe claim the next regard ; and after the 
debts are all diſcharged, muſt be paid by the executor, ſo far 
as his aſſets will extend: and here he is not allowed to give 
himſelf the preference“ by retaining, as in the caſe of fdebts?, 
But before we enter on the diſcuſſion of legacies, we ſhall 
advert to what was propoſed with reſpect to debts barred by 
the ſtatute of limitations, and debts to be paid with intereſt, 


By ſtatute 21 Ja. I. c. 16. commonly called the ſtatute of 
limitations, perſons are barred of actions for debts due on 
11mple contract, or for arrears of rent, and of actions that 
may be had for ſome other purpoſes; unleſs the ſame be 
brought within ſix years alter the cauſe thereof commenced, 
or alter the debts or rent became due: but in this aft there 
are exceptions with reſpect to infants, perſons beyond ſea, 
and ſome others. And there are means by which the bar of 
the action may be ſaved, and the debt pee By as it is clearly 
agreed, that if after ſix years the debtor acknowledges the 
debt, and promiſes payment thereof, that this revives it and 
brings it out of the ſtatute; as if a debtor by promillory 
note, or ſimple contract, promiſes within ſix years of the 

action brought, that he will pay the debt; though this was 
barred by the ſtatute, yet it is revived by the promiſe, which 
being proved, an action may be ſupported for the recovery 
of 1t; the acknowledgment and promiſe being a new evi- 
dence of the debt?. And if the debtor by his will directs, 
that all his debts ſhall be paid, or makes any proviſion for the 
payment of his debts in general, this will revive it, and 
bring it out of the ſtatute, and make his executors liable“ — 
Where the debt is conſiderable, and there is danger of its 
being barred by the ſtatute, it is common for the creditor 
within the ſix years after the ſame was contracted, to ſuc out 
a writ, as by way of commencing an action againſt the 
debtor ; which writ his attorney gets returned by the ſheriff, 
and then enters it on a roll, which he files with the proper 
oithcer; and hereby the debt is ſaved from being barred by 
the ſtatute at the expiration of ſix years, as it otherwile 


might be, 
© Black, Com. 2 V. erg, 9 1 Salk. 28, 29, 5 Mod, 12 55 26- 
o M. ntioned page 55 | r Prec, Cha, 385. Mens 9 120 


Wairy 


„e ED. A £41 


Wirz reſpect to intereſt due on debts, of which mention 
has been made * : It is ſaid that, where a man dew/es his real 


_ eſtate for payment of his debts, that thoſe dye on ſimple con- 


tract, as well as others, ſhall carry intereſt, becauſe the real 
eſtate, being now the fund out of which the debts are to be 
paid, yields annual profit *. But it has been held otherwiſe *. 
And where money was raiſed by deed upon land, and in- 


veſted in the name of a truſtce, to pay debts, the reſidue to 
the uſe of the truſtee, the ſimple contract debts not being 


changed in their nature, therefore were not allowed to bear 
intereſt. But if the creditors had filed bills, and obtained 
ſeparate reports, from that time their debts would haye Cary 
ried interelt v. | | 


BENNET as executor, kept the money of his teſtator in 
his hands, without accounting for a long time, and employed 
it in his trade; and being ſued by Newton a ſimple contract 
creditor. The queſtion was, Whether he ſhall pay in+ 
tereſt? By the lord chancellor: There are many ſayings 
in the books, to prevent it being laid down as a general 
rule, that an executor ſhall pay intereſt for money uſed in the 
courſe of his trade; but it does not follow that he may keep 
the eſtate of his teſtator for a lang courſe of time idle, from 
the perſons entitled to it by the will. —— The dottrine I am 


_ defired to lay down is, that an executor may keep his teſtator's 


money, and apply it to the uſes of his trade, without being 
liable to intereſt, lt has been argued to this extent, that, 


if the executor is ſolvent, he ſhall not pay intereſt; if he is 


not, he ſhall. I cannot ſee the reaſon of that caſe. It is 


_ impoſlible this ſhould have been laid down as the law of the 


court. I do not ſay, he ſhall pay intereſt on the ground of 
his having called in a debt which bore interelt, becauſe an 
executor has an honeſt diſcretion to call in money which he 
thinks in hazard ; but when it is called in, and made profit 


of in the way of his trade, I think he ſhould be charged with 
Intereſt, The books fay, he ſhall not, becauſe it might be 


loſt, and if it was he muſt have anſwered it.—— This argu- 
ment would apply equally to the caſe, where the executor 
makes actual intereſt; for the party to whom it is lent ma 


become inſolvent, When the executor did not apply the 


0 Page 67. Vez. 88. | | 

1 2 P. Will. 26. | | w Mirley and Earl Ferrers, E. 1779. 
* Barwell v. Parker, 2 Vez. 363. 1 Bro, Cha. Rep. 41. 
Earl of Bath v, Eail of Bradford, 2 255 
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money to the uſes of the will, or bring it hither, I muſt take 
it, that he kept it for the purpoſe of making advantage of it 
in the way of his trade. From 1760, Bennet had not a 
colour ot reaſon for not applying it. He has not ſhewn any 
re lonable cauſe for keeping the money, but has done it mere- 
Iy for the ſake of uſing it in his trade; he therefore mult be 


* 


charged with intereſt *, 


LEGACTIES, as we have lately hinted, are to be paid after 
debts; and where there is no time limited for paying 
legacy, the executor has one year after the teſtator's death for 
paying it ', in like manner as heretofore mentioned concern- 
ing diſtribution by the ſtatute b. —It is held that the ſtatute 
of limitations is no bar to a legacy, although it may have 
Veen due twenty years before demanded ©, 


A LEGACY is a bequeſt or gift of goods and chattels by 
will or teſtament; and the perſon to whom it is given is 
ſtyled the legatce, which every perſon is capable of being 
unleſs particularly diſabled by the common law or ſtatutes “; 


as traitors, popiſh recuſants, artificers going out of the 


kingdom, and exerciſing their trades in foreign parts, © per- 


ſons for the ſecond offence denying the Trinity, or aflerting 


that there are more gods than one*, and ſome others, 


Tris bequelt, being of goods and chattels, veſls in the 


executor, as was mentioned in a former part of our work, and 


the legacy is not perfect without his aſſent; for if J have « 


general legacy of 100]. or a ſpecific one of a piece of plate, or | 


horſe, or the like, I cannot in either caſe take it without the 


conſent of the executor 5, whoſe buſinels it is firſt to ſee whe. 
ther there is a ſufficient fund left to pay the debts of the teſ- 


tator, to which the 22 eſtate is always liable, as we have 
lately ſhewn. And, in cafe of a dehciency of aſſets, all the 
genera] legacies ſhall abate proportionably, in order to pay thc 


debts; but a ſpecific legacy is not to abate or allow any thing 


by way of abatement, unleſs there are not ſufficient without 
it. So upon the ſame principle, if the legatees have been paid 
their legacies, they are afterwards obliged to refund a ratable 


part, if debts ſhould come in more than ſufficient to exhault 
the reftduum, after the legacies paid". | 


Newton and Bennet. Hil. 1784. 1 4 Black, Com. 2 V. 512. 
Brown, Cha. Rep. 359, 8 Stat. 5 (Geo. I. c. 47. 


e nee Stat, 9 & 10 W. . 33. 
E Co Lit. 111. hes ; 
* Black. Com. 2 V. 512. 
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b Page 64. 5 
2 Freem. Rep. 32. 
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A SPECIFIC legacy, of which we have lately had ſome 
deſcription (ſtrictly ſpeaking) is ſaid by lord Hardwicke to be 
a bequeſt of a particular chaitel, ſpecihcally deſcribed and diſ- 
tinguiſhed from all other things of the ſame kind, or {in other 
words) an individual legacy. Money therefore, if ſufficiently 
diſtinguiſhed, may be the ſubject of a ſpeciſie bequeſt, as, 


money in a certain cheſt. So of ſtock. So a bequelt of part 
of a ſpecific chattel may be equally a ſpecihc . On the 


other hand a mere bequeſt of quantzty, whether of money or 
any chattel, is a general legacy, as of a quantity of flock, and 
where the teſtator has not ſuch ſtock at his death, it is a di- 
rection to the executor to procure fo much ſtock for the lega- 
tee i. Perſonal annuities given by will are general lega- 
cies, and a deviſe of an annuity for lite charged on the per- 


Tonal eſtate, where there is a deficiency of aſlets, ſhall abate 


in proportion with the other legatees “. 
In a late caſe lord Thurlow citing a variety of caſes per- 
taing to ſpectfic and general legacies, made many learned ob- 


ſervations on the diſtinction between them; and his lordſhip | 


held the bequeſt of a bond for 3,500). to be a ſpecific legacy, 
but that the ſame was not adeemed by the teſtator having re- 


ceived part of it in his lifetime, as a dividend under the bank- 
| Tuptcy ot the obligor; it appearing to be the tellator's inten- 


tion that the legatee and her children ſhould have the debt 


' Tecured as a proviſion for them. In the ſame caſe where a 


legacy was © of my 1000]. Eaſt-India ſtock,” it was clearly 
held to be ſpecific, and adeemed by the teſtator's having fold 
the ſtock . And where teſtator reciting that he was poſſeſſed 


| of a certain ſum in navy bills, and bequeaths it. This was 
held to be a ſpecific legacy, and to paſs only ſuch navy bills 


as he poſſeſſed at his death. 
A SPECIFIC legacy as it has in ſome reſpects the advan- 
tage, ſo in other reſpects it has the diſadvantage of a general 
legacy. As there is a benefit one way to a ſpecific legatee, 


that he ſhall not contribute, ſo there is a hazard the other way; 


for inſtance, if ſuch ſpecific legacy (being a leaſe) be evicted. 
or (being goods) be loſt or burnt, or (being a debt) be loſt by 
the inſolvency of the debtor, in all theſe caſes ſuch ſpecific 


legatee ſhall have no contribution from the other legatees, and 


therefore ſhall pay no contribution towards them. 


i 1 p. Will. 540. Note * 4th edit. m Pitt v. Camelford, July, 1790. 3 | 
Hume v. Edward, May, 1749.3 Bro. Cha. Rep. 160. 


Alk. 693. | a Hinten v. Pinke, 1719. 1 P. Will, 


Aſbburner and Macgutre, Jul; 5 540. 
1786. 2 Bro, Cha. Rep. 108, . RT 
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LrSATEESs on the bequeſt of part of a ſpecific chatte, 


though not liable to abatement with general legatces, yet muſt 
abate proportionably among themſelves upon deficiency of 
ſpecific things hequeathed, or deficiency of general aſſets for 
payment of debts. So, ſpecific legatces of diſtinct chattels 
ihall abate proportionably on deficiency of general aſſets *.— 

Where the reſidue is not beyond the value of the legacies, 


the reſiduary legatee takes nothing. But in a caſe under ſpe- 


cial circumſtances, where a teſtator meant the ſurplus as a 
legacy to his ſon, on a deficiency of aſſets he was allowed to 
come in with the other legatees ?; yet of this cafe lord I hur- 
low has expreſſed a diſapprobation, and ſaid, that in ſuch 2 
_ caſe, it the teſtator did not leave a reſidue beyond the value of 
the legacies, the reſiduary legatce takes nothing; ſo where 
the peguniary legacics abate among themſelves, the reliduary 
legatee takes nothing 4. 

HENCE it may be perceived that, if there are not alſets 
to pay the teſtator's debts, the legatees take nothing. 
But now we ſhall advert to what has lately been mentioned 
concerning lands ſubjected to the payment of debts, in which 
caſe a legatee ſha]l ſtand in the place of a ſimple contract cre- 
ditor, who hath been ſatisfied gut of perſonal aſſets (9). But 
where one ſeized in fee owes debts by bond, and deviſes lands 


to the heir in tail, and gives ſeveral legacies, after which he 


dies, leaving the heir his executor ; the heir with the perſonal 
eſtate pays off the bond debts, by Which means there are not 
allets to pay the legacies; the legatces bring their bill, pray- 


ing to ſtand in the place of the bond creditors, and to be paid 


out of the land deviſed to the eldeſt fon. The court held the 
| legatees to be without remedy, the land being (ſpecifically) 
deviſed in tail to the heir ; otherwiſe had the land deſcended 
to ſuch heir in fee“. So though the court will marſhal the 
aſſets in favour of a ſimple contract creditor, and (generally 
ſpeaking) in favour of a legatee, yet where ſuch legatee is a 
pecuniary one, he will not be relieved by being permitted to 
come in the place of bond.-creditors upon the land in the hands 
af a deviſee thereof. 


A SPECIFIC legacy is not to be broken into in order to 


make good a pecuniary one; much leſs ſhall pecuniary lega- 


tees, on a deficiency of aſſets, have any remedy for their lega⸗- 


© 1 P. Will. 540. Note 1. 4th GW) Page 210. 
edit. | ferne vo Mr yrichy-.1712, Clijt 
3 750, v. Dyeſe, 1 P. Will. 3 328. V. But, 170, 1 P. Will. 201. 678. 
4 Fomtereau v. Poyntzy 1783. Jud. 204, 


| Bro, Cha. Rep. 478. 
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cies againſt a deviſee of land; as was held in the two laſt 
above cited caies, which are recognized in a later caſe, wherein 
it was held, that legatees are not entitled to ſtand in the place 
of bond creditors, and to have ſ{atisfathon out of real eſtate 
deviſed. And as to pecuniary legatees it was ſaid, there is 
no reaſon that a pecuniary legatee ſhould break in upon the 


deviſee. The jultice would be for all to abate in proportion, 
but no ſuch decree was ever made. It might be, that the 


value of the whole deviſe might be taken to ſatisfy pecumary 
legacies.—But here it was held, that the legatees have a right 
to ſtand in the place of mortgagees, and to have ſatisfaction 
out of the real eſtate for what they ſhall have exhauſted of the 
perſonal : and it was ſaid, there is a difference as to the bond 
debt. A mere ſpecialty debt 1s no hen on land in the hands 
of the obligor, his heir or deviſee. A mortgage is a lien 
and an eſtate in the land. By deviſe of lands mortgaged, no- 


thing paſſes in point of law, but the equity of redemption, if 
it is a mortgage in fee; if for years, the reverſion and equity 
of redemption paſſes.— The determination in Clifton v. Burt 


is right, and founded on its not being a mortgage”, 


Tux court will marſhal aſſets in favour of legatees, where 
ſpecialty creditors exhault, as againſt the heir in reſpect of 


eltate deſcending ; and againſt a reſiduary deviſec, but not 


againſt a ſpecific deviſee. If one deviſes his real eſtate, and 
gives general pecuniary legacies not charged on the real cſtate 
and dies leaving ſpecialty debts, and the fpecialty creditors 
exhauſt the perſonal eftate, the legatees ſhall not ſtand in 
their place and come on the realty, becauſe it was the in- 
tention of the teſtator that the deviſee ſhould have the real 
eſtate, as well as the legatces be paid; and therefore, if one 
has only perſonal eſtate, and gives ſpecific as well as ge- 
neral legacies; if the creditors exhauſt the general aflcts, 


yet the general legatecs ſhall not ſtand in their place, and 


come upon the ſpecific legacies. But if one indebted by 
fimple contract has lands and perſonal eſtate, and begins his 


will by charging all his eſtate with payment of his debts; and 


then, after giving general legacies, deviſes his real eſtate by 
way of ſpecific deviſe ; and the ſimple contract creditors ex- 
hauſt the perſonal eftate, the general legatces thall ſtand in 
their place, and come on the real“. 
t Forreſter v. Lord Leigb, 17531 Jan v. Roberts, 175m. Amb, 
Rep. 127, | 


ANB 


238 The DIS OSAI of a PerSON's ESTATE 


Axyp where an additional legacy was given to A. charged 
on the real and perſonal eſtate, and the other legacies not 
charged on the real eſtate. A's legacy exhauſts the perſonal 
eſtate; it was held that, the other legatees ſhall have fatisfac- 
tion for ſo much out of the real eſtate. As, where W. Roberts 
by will gave ſeveral legacies to the detendant and others, and 
deviſed his real eſtates in truſt for two perſons who were his 
heirs at law, who by deſcent take as coparceners ; and by a 
codicil he gave, over and beſides the legacy in his will, ano- 
ther legacy of 3oool. to defendant, which he directed his exe. 
cutrix and truſtees to pay, and thereby charged all his real 
and perſonal eſtate whatſoever with payment thereof. The 
perſonal eſtate was exhauſted in payment of the 3oool, le- 
gacy,——Lord Chancellor. In the preſent caſe there are 
general pecuniary legacies and in a ſubſequent clauſe (conſi- 
dering the codicil as ſuch) a pecuniary legacy is given of 
3000ol. which he charges on both his eſtates. Query, Whe- 
ther the other legatees ſhall ſtand in the place of the 300ol. 
legatee? Am of opinion they ought, and that it was the 
teſtator's intention. He has expreſly charged his lands with 
the 42000), and I do not ſee how this caſe differs from the caſe 
put at the bar. One indebted by ſimple contract has lands 
and perſonal eſtate, and begins his will by charging all his 
eſtate with payment of his debts, and then after giving gene- 
ral legacies, deviſes his real eſtate by way of ſpecific deviſe, 
The timple contract creditors exhauſt the perſonal eſtate ; 
| ſhall not the general legatecs ſtand in their place, and come 
_ 6: the real? The court will order it ſo that every body may 
have latisfaction, and the whole intention complied with. By 
the words ** over and above,” in the codicil, the teſtator 
m-ant the defendant thould have the legacy given her by the 
will. Suppoſe the 3000]. had exhauſted all the perſonalty, 
mould the not have that ſmall legacy in the will out of the re- 
ality? She certainly would “. ED 5 
TESTATOR by his will ordered truſtecs to poſſeſs them- 
ſelves of his eftates and ſulſtance, and to pay debts. This 
was 114 a Charge of the debts on the real eſtate. And the 
aftets thai be marſhaled for the legatees, to let them in fo far 
as the pcrional eſtate has paid towards the debts *, _ 
AxD where Tempeſt Hay by will dated 1702, after direct- 
1 all tus Jobts and ſuneral expences to be paid, deviſed all 
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his real eſtates to truſtees, to the uſe of his ſon for life, re- 
mainder to his firit and others ſons by any future marriage in 
tail male, with remainder to daughters as tenants in common, 


and the teſtator did declare, that if his ſaid ſon ſhould inter- 
marry with any woman related to his then preſent wife, the 


uſes limited, ſo far as the ſame ſhould relate to the iſſue of 
ſuch future marriage, ſhould ceafe and determine; and the 
truſtees ſhould ftand ſeiſed of all the premiſes, to the uſe of 


all and every the children of teſtator's brother John Hay, de- 


ceaſed, who ſhould be living at the time of his death, ſhare 
and ſhare alike; and in caſe all the children of teſtator's ſaid 
brother ſhould happen to die in his the ſaid teſtator's lifetime, 
or before his death, without iſſue, he gave and deviſed all his 
rcal eſtates unto his own right heirs, that is, ſuch as ſhould 
be no way related to M. A. his ſon's then wife: and the teſ- 
tator after giving divers legacies to perſons named in the will, 
directed the reſidue of his perſonal eftate not therein before 
diſpoſed of, to be laid out in government ſecurities, in the 


names of his executors, to be ſettled and applied to the ſame. 


uſes as his real eſtates were therein before limited to: teſtator 
died, leaving iſſue his ſon T homas, and leaving ſeveral of the 


_ defendants the children of his brother Fohn. 


Buy the decree, on the hearing of the cauſe the will was 
eltabliſhed, and it was among other things ordered that the 
perſonal eſtate of the teſtator ſhould be applied in payment of 


bis debts, funeral expences and legacies, in a courſe of ad- 
miniſtration; and that, in caſe the teltator's perſonal eſtate 


ſhould not be ſufficient to pay his debts, funeral expences, 
and legacies, his Honor declared the rea] eſtate was ſubjeéted, 
by the will, to the amount of debts and funeral expences ; 
that the real eſtate or a ſufficient part thereof ſhould be ſold: 
and the money ariling from the tale, be applied in making 
good the deficiencics: and in caſe any of the creditors had 
received any thing out of the teſtator's perſonal eſtate towards 
ſatisfaction of their demands, then they were not to receive 
any part of the money ariſing from the {aid ſale, till the other 
creditors were paid up equal with them. The eſtate had 
been ſold; and the perſonal eftate not being ſufficient for 


payment of debts and legacies, they were ordered to be paid 
out of the money produced by the ſale of the real eſtate ?, 


y Braifard v. Foley, r 4th Aug: 1 791. 3 Bro. Cha. Rep. 251. n. 
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AND where John Taylor, by will dated 2d, January, 1788, 
directed all his juſt debts and funeral expences to be paid out 
of his peaſonal eſtate ; and if his perſonal eſtate ſhould not be 
fufficient, he charged his real eſtate with ſo much thereof as 
his perſonal eſtate would not extend to pay; and then, de- 
viſed his real eſtate to truſtees, ſubject to annuities and other 
payments, to the uſe of the plaintiff for life, with remainders 
over, and gave ſeveral legacies; and the perſonal eſtate 
_ proving deficient, it was declared that the legatees were en- 


titled to ſtand in the place of the creditors, for ſo much of 


the perſona] eſtate as had been exhauſted by them in payment 
of their debts*. 


Thus having proceeded we ſhall now attend to lapſed 
and ve/ted legacies, as that where any legacy or perſonal eſtate 


is given to one, his executors, adminiſtrators, and aſſigns, or 


any real eſtate to one and his heirs: if the legatee or deviſee 


die before the teſtator, what was given them will be lapſed, 


the ſame as if a legacy, or if real eſtate ſhould be given to 
one perſon abſolutely, without any mention of any other per- 


ſon to whom it ſhould go in caſe of his death; as here 1 


the death of the perſon to whom the perſonal eſtate 1s given, 

if he die before the teſtator, the legacy will undoubtedly be 

_ lapſed *, and ſink into the re/eduum of the teſtator's perſona! 
elt 


ate; and if wanted for paying debts or other legacies, muſt 


be applied by the executor for that purpoſe ; if not wanted, 


muſt go to the reſiduary legatee if any one is appointed; and 


if no reſiduary legatee is appointed, then the ſame ſhall 
be diſpoſed of in manner heretofore ſhewn ®. And, as to 
the real eſtate, 1t will be as if no deviſe theteof had been 
made, and the fame will deſcend to the teſtator's heir at law. 


So where the deviſe was to A. and his iffue, remainder to 


B. and his iſſue, remainder to the heirs of A. A. dies in the 


lifetime of the teſtator, leaving a daughter, who was alſo heir 


of A. Held by Parker chief juſtice, and the whole court, that 
the daughter took nothing, either as the iſſue of B. or the heir 


of A. though it was argued, that, inthe event which had hap- 
pened, ſhe might take by purchaſe under the deſcription of 


| A's heir. And if there is a deviſe to A, and the heirs of his 


N ebſtef v. Alſep, 12th July, 1791. knew at the time of making the will 
3 Bro. Cha. Rep. 351.n. that the legatee was dread; but it 
=» Maybank and Brooks, M. 1780. could not be admitted; 
1 Brown's Cha. Rep. $4. In this caſe d Page 165, 166. 
it was contended for parol evidence to Doug. Rep. 339. n. 2 edits 
de let in to prove, that the teſtatur | „ bodv; 
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body, and for want of ſuch iſſue to B. and A. dies before the 
teſtator, leaving iſſue, ſuch iſſue ſhall take nothing, and the 
Iimitation to B. ſhall not be conſtrucd an executory deviſe, 
but ſhall veſt in poſleſſion, as an immediate eſtate d. 


Bur where the teſtator ordered the intereſt of reſidue to be 
paid to his five ſiſters for and during the term of their natural 
lives, and in cafe any of his ſiſters ſhould die leaving iſſue, 
that the trvſtces, “ do and thall pay, aſſign, and transfer the 
ſhare or proportion of the ſaid re/ulunm, to which his ſiſters 


/o deceaſing was entitled, at or before the time of her decea ſe "0 | 


receive the intereſt and dividends thereon, unto and amongſt 
all and every ſuch child or children of ſuch deceaſed ſiſter, 
equally between them ſhare and ſhare alike at their reſpettive 
ages of twenty-one years,” The teſtator died leaving four 
of his filters ſurviving him —One of his ſiſters died in his 

lifetime; and two of her children who had attained their ages 
of twenty-one yrars, and were the only other next of kin to. 
the teſtator h]-d their bill againſt the executors, the ſurviving 
ſiſters, their huſbands and children, claiming to be entitled 16 
one fifth of the r-/adunm of the teſtator's pcrional eflate, as 
childien of the deceaſed lifter, and inliſting, it they were not 


ſo, that the teſlator had died inteſtate, as to that one fifth of 


his perſonal eſtate.— It was contended for the defentlants, 
that in order to take, the children mult be children of ſuch. 
ſiſters as would be intitled to take the intereſt and dividends 
during their lives. But, lord Chancellor thought the plain- 


Uffs were entitled to this as an executory devise, and that, in 


a will ſo looſely drawn, it was more probable that was the 
teſtator's intent than the contrary ©, | 42 


Axp whete the intereſt of a ſum of money was gien to 
A. for life; and after her deceaſe the principal to the ſon and 


daughter of A. by her for mer hinſvpand Nr, VV equairy between 


them, ſhare and ſhare alike, but if cuther of them fhiuld die 


befire the deceaſe of their mother, the whole to the ſurnwgr,— 


Ihe daughter and fon both died in the Hfetime of their 


mother, and the ſon ſurviving the daughter, it was held the 
legacy veſted in him, and on his death went to his admini- 
ſtrator f —A bequeſt of reſidue was to certain perſons equally 


Thus it was held by the court of in that cat ought not now to be liti- 
N. B. in Hodyſin v. Aniroſe, Eaſter, gated. | 
20 Geo, III. Doug. Rep. 347, 2 Edit. Ale der v. Ower, 1791. 3 Bro. 
Aud that the cafe of Coulſon ve Cu ſon, Cha. Res, 240. 

(2 Atk. 246.) I»ns been ſo long conft- "SHE TAMA Va. Howes, Jene 1795 
dered 35 law, that the preciſe qusſtion 3 Bio, Cha. Rep 98. | 
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to be divided between them, ſhare and ſhare alike, and 


teſtatrix directed, that in caſe of the death f any of them (the 
ſaid reſiduary legatees) Heere her then the ſhare or ſhares of 
Aim her or them fo dy ing before her, ſhould go t2, be had and 


received by his or her legal repreſentatives. One of the per- 


ſons died in teſtatrix's lif-time, and it was held his next of 


Kin ſhall take his ſhare of the reſidue “. 


I a contingent legacy, or legacy depending upon ſome event 
that may or may not happen, be leſt to any one, this may 
become a laſed legacy, although the legatee ſurvive the teſta- 
tor; as if a man deviſe to his daughter 100l. when ſhe ſhal] 
be married, or to his ſon when he attains his full age; or if 
he attains the age of twenty-one, and they die before that 


time, their legacies are lapled; but it is otherwiſe if the 


deviſe was to them to be paid at their ages of twenty. one“; for 
a legacy to one, to be paid when he attains the age of 
twenty-one years is a veſted legacy; an intereſt which 


commences in preſenti, or immediatly on the death of the 
tellator, although it be ſolvendum in futuro, or to be paid in 
future; and if the Jegatee ſurvive the teſtator, although he 


die before that age, his repreſentatives ſhall receive the legacy 


out of the teſtator's perſonal eſtate, at the ſame time it would 


have become payable if the legatee had lived. This diſtinc- 


tion is borrowed from the civil law; and its adoption in the 
temporal courts is not ſo much owing to its intrinſic equity, 
as to its having been before adopted by the eccleſiaſtical 
courts, For, ſince the chancery has a concurrent juriſdiction 


with them, in regard to the recovery of legacies, it was 


reaſonable there ſhould be a conformity in their determina- 


tions, and that the ſubje& ſhould have the ſame meaſure ot 
Juſtice in whatever court he ſued. But if ſuch legacies be 
charged upon a real eflate, in both cafes they ſhall lapſe for 


the benefit of the heir; for with regard to deviſes affecting 


real eſtate, the eccleſiaſtical court hath no concurrent juril- 
diction '.—In a late caſe where legacies were given to infants 


out of land (charged generally with debts) payable at twenty- 
one, with intereſt at 3 per cent. One of the infants dying be- 


ore that age, Sir Lloyd Kenyon, after great conſideration, 


| decreed that the legacy lapſed *, 


Rs 8 Bridge v. Abbot, 1791. 3 Bro, . Black. Com. 2 V. 513. 


Cha. Rep. 2a4. * Gawler v. Standewwicke, Feb. 1788. 
> Law of Teſt. 234. 2 Bro. Cha. Rep. 106. n. 
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To determine the veſting of contingent legacies bequeathed 
in a variety of forms by different teſtators, ſuch a number of 
ſuits have been commenced and proſecuted in the court of 
chancery, even within this laſt century, it would be endleſs 
to attempt to enter upon all the particular ſubtleties and re- 
finements into which this doctrine has been ſpun out; we 
mult therefore refer to the adjudications that have been 
hereon, the caſes whereof are collected by Mr. Cox!. 

CONCERNING legacies extinguiſhed, by means of a for— 
tune given after the will was made. Where one of two le- 
gacies given to the ſame perſon by the fame will, may be a 


' revocation of one of them. Where a legacy given by a 


debtor to his creditor may be preſumed a ſatisfattion of the 
debt: and a legacy being adeemed by teſtator's felling ſtock 


| ſpecifically bequeathed, we have heretofore treated in different 


parts of our work, which may readily be diſcovered by turning 
to legacies in the index. 7 i 
As to intereſt due on contingent legacies, and legacies pay- 


able to children when they attain twenty-one years. By lord 


chancellor Hardwicke, in a caſe before the court of chan. 
cery: Thoſe kind of caſes, how far a legatee, who is not 
entitled to the payment of the legacy immediately, ſhall have 
intereſt in the mean time, depend upon particularly circum- 
ances ; as upon relationſh:p, upon the neceffities of lega— 


tees, and moſt of them upon the particular penning of wills; 


ſo that there is hardly one caſe which can be cited that is a 


_ precedent for another; and although in theſe caſes forme 
things are certain, as where a legacy is given generally at 
marriage, or at twenty-one, there the veſting and time of 


payment are the ſame, and ſhall not veſ! till marriage or twen= 


ty-one, being given generally, as when married or attain 


twenty-one, without paid or payable being mentioned; and 
where a legacy is actually veited, as being given to an infant 
payable at twenty-one ; in either caſe it {hali not carry intereſt, 
unlels ſomething is ſaid in the will that thews the tellator's in- 
tention to give intereſt in the mean time. But thoſe caſes 
are ſubject to this exception, if it is in the caſe of a child; then, 
let a teilator give it how he will, either at twenty-one, or at 
marriage, or payable at twenty one, or at marriage, and the 


child has no other proviſion, the court will give intereſt by * 


* . : 6 5 = | 
way or maintenance ; for they will not prelſuine tre father ſo 
unnatural as to leave the child deſtitute *. | 


2 P. Will. 612. Note 1. 4m Edit. . Hertb an I Perry, 1744 3 Atk; 181. 
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In the cafe of Charvorth and Hooper, T. 1780, where there 
was a deviſe of the reſidue to an intant payableat twenty-one, 
with a remainder over, in Caſe of her dying under that age. 
The queſtion was, Whether, as the infant dying under age, 
the intereſt, from the death of the teſtator to that of the in- 
fant, ſhould go the infant's repreſentative, or to the re— 
mainder- man, that is, the perſon to whom deviſed, in cafe of 
the infant's dying under twenty-one? By Mr. baron Eyre, 
for lord chancellor: The whole reſidue is here given to 
the infant: What is to become of the produce? Where 
would the uſe be if it was a ſpecific thing, or the rents if it 
was land? The intereſt is the natural produce. It is not a 
charge upon any body. The produce muſt go to the perſon 
V ho has the thing liable to be diveſted: when diveſted it muſt 
from that moment go to the perſon who comes in; and de- 

creed accordingly *. Ls 8 


Ir hath been determined, that where a legacy is deviſed 
generally, and no time alcertained for the payment, and the 
legatee be an infant, he {hall be paid intereſt from the firſt 
year after the teſtator's death ; but if the legatee be of ful} 
age, he ſhall only have intereſt from the time of his demand 
after the year; for where no time of payment is ſet, it is 
not payable but upon demand, and the legatee ſhall not have 
intereſt but from the time of his demand, except he be an 
infant, to whom /aches or negligence is never imputed. But, 

where a certain legacy is left, payable at a day certain, it muſt 


— 


be paid with intereſt from that day“. 


 WareRe a legacy 1s given charged on lands or money in 
the funds, which yield an immediate profit, and there is no 
day of payment mentioned, the legacy ſhall carry intereſt 
from the teſlator's death. But where it is charged on the per- 
ſonal eſtate, which cannot be imme lately got in, there the 
legacy bears intereſt only from the end of the year after the 

deaili of the teſtator “. lf a legacy be brought into court, 
and the legatee bath notice of it, fo that it is his fault not to 

ray to have it, or that the money ſhould be put out, in ſuch 
caſe he ſhall Joſe the intereſt from the time the money was 
brought into court, unleſs it be put out by the court, which if 
it is, the legatee ſhall have the interelt it yields“. 


I Brown's Cha, Rep. 82. 2 P. Will. 26, 27. 
rc. Cha. 161. 2 Salk, 415 * hed.” -5n 


* ,.0 
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BrFORE an executor or adminiſtrator pays a legacy, for 
which he has one year allowed after the teſtator's death, 
where there 1s no time limited for paying it, as we have 
lately ſeen” ; he ſhould fiſt obſerve what debts are unpaid, 
and how far his allets, or what he has of the teſtator's eſtate 
will extend to pay them; ſecondly, what general or pecuniary 
legacies are to be paid, and what he has to pay them 
with, and whether it will be necellary for any abatement, 
ſpecific legacies not being to abate if there is enough belides 
to pay the debts*; and herein it behoves the executor to be 
careful, the rule being, that where an executor pays a 
legacy, the preſumption is, he hath ſufficient to pay all 
legacies, which the court will oblige him it ſolvent to pay '. 
If the executor hath made an inventory. in ſuch manner as 
heretofore ſhewn®, and there are not effects ſufficient to pay 
all the legacies, it ſeems, that before he hath paid any legacy 
he may retain a ratable part or proportionable deduction 
from the general legacies, in order to pay them proportion- 
ably ; and herein he cannot prefer himſelt, as has been men- 
tionedè. On what ſtamps the executor is to hav: a diſ- 
charge tor the OY he pays, hach herctofore been ſhewn®, 


With reſpect to paying e to infants; in a caſe 
where the teſtatrix gave the bulk of her fortune to her exe- 
cutor upon condition that he paid three ſeveral legacies of 
1001 into the hands of tlirce children, within a year after 
her death, which the executor accordingly paid; one of the 
children being then 16 years old, ee FOR 14, and the 
youngeſt 9. And after this the children brought their bill 
in Chancery againſt the executor to be paid their legacies, 
ſuggeſting that the money paid during their infancy had been 
imbeziled by their father, who was now inſolvent, and 
that this was a fraudulent payment to the father. The 
executor, in his auſwer to the bill, denies that he ever 
knew of this money coming to the fat her's hands. By lord 
chance'lor Hardwicke : In caſes where the legacics have 
been very fmall, the payment thereof into the hands of 
minors has been allowed by this court; but ia this caſe, 
notwithſtanding the ſum 1 18 above 100], I will not ſtrain the 


Page 234. | » >. Pare 377 38. 


Mentioned page 234. e Page 232. 


# 2 Vez, 194. ä Page 64. 
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rules of this court to make an executor pay it over again, 
Yet, after his lordſhip had looked into the caſes, the next 
day he ſaid that he found this a very doubtful point; and 
would not determine it without taking time to conſider 
thereon, unleſs the executor would agree to give the chi]- 
dren fomething ; and upon the recommendation of the court, 
he agrees to give them gol, to be divided among them, and 
each ſide were to abide by their coſts ; and it was made part 


of the decree that the 501 was paid by the conſent of the 
parties“. | 


Ir a legacy, when due, be paid to the father of an infant, 
it is no good payment, and the executor may be obliged in 
Equity to pay it over again; as where a legacy of 1ool 
was deviſed to an infant of about ten years of age, and the 
executor paid it to the father and took his receipt for it; 
and during fourteen or fifteen years afterwards the ſon reſted 
ſatisfied, on the father's promiling to give him the legacy; 
yet at length the father and ſon being joint traders together, 
became bankrupts, and this legacy of fool was, amongſt 
other things, alligned by the commiſſioners for the benefit of 
the creditors; whereupon the aſſignee brought a bill in the 
court of chancery againſt the executor for an account and 
4 im thereof. The deſendant inſiſted on the extreme 
ardſhip of his caſe if he ſhould be obliged to pay it over 
again; and that formerly payment to the father was allowed 
to be good. But the lord chancellor ſaid, he thought the rule 
ot this court, in not ſuffering parents to receive their 
children's legaczes, was founded on very good reaſon; and 
theretore, to difcountenance and deter others from pay- 
ing fuch jegacies to the parents, he decreed for the plain- 
til againſt the executor', And where a legacy of 125 
was given to an infant being but ten years old, and the 
lame was paid to his father, Who died inſolvem, and of 


© Philtps and Paget, 1740. 2 Atk. executors for the legacy, the ſame was 
80 held to be well paid toA. and the bill 
_ was diſmificd. Cocper v. Thornteong 
March, 1790. 3 Bro. Cha. Rep. 96. 
In the decifion of this cafe the maſter 
of che Rolls inveſtigated the doftrine 
of the two laſt cited caſes, and ac- 


quieſced therewith, 


f Degicy and Telferry, 3. Bacon's 
Abr. 484. Where a legacy of 1col 

was given to A. 79 be eque'ly divided 
between humfelf and his family, and pay- 
ment thereof made to A. whoſe chil- 
dren afterwards filed a bill againſt the 


whom 
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whom the executor had taken a bond to be ſaved harm. 
Jeſs ; it was decreed that the executor ſhould pay the legacy 
over again, for he had paid it at his own peril by taking the 
bond. 5 


Ir a legacy be leſt to an infant under ſeven years of age, 
the father, or next of kin, on applying to the ſpiritual] court, 
are uſually aſſigned curators, and thereby enabled to ſue for 
the legacy; and if the minor is above ſeven years of age, he 
is to chooſe a curator, and requeſt the judge of the court to 
aſſign him. But although ſuch curator may be aſſigned, it 


is not adviſable for the executor to pay the legacy until ſuit 


hath been commenced againſt him; for then he may pay it 
into the ſpiritual court if the ſuit be there commenced, and 


he be thereunto cited; and thereby he will be difcharged k. 


And when ſuits have been commenced in the court of chan- 
cery, by guardians for infants legacies, and executors pur- 
ſuant thereto have paid the money into court, they have been 
indemnified againſt any future clan. ea 


In ſeveral caſes relative to paying legacies to infants, it 


hath been obſerved that, where the legacies were very ſmall, 
the payment thereof into the hands of infants hath been al- 
lowed; and in a Cauſe before the court of exchequer, M. 


1727, it was ſaid by the chief baron, that a legacy might be 


ſately paid into the hands of an infant having proper evidence 


of the payment; as in Wentworth's office of executors i; 


where it is laid down, that if the infant be fourtcen years 0 


age, the payment of a legacy to him will ſtand good, and ik 


the executor have proof of the payment, he 1s well enough 


acquitted from any ſecond payment; and it was thought by 


Mr. Wentworth, that on demand and acquittauce tendered, 
an executor woud be fate in paying a legacy to an infant of 
tender years in the preſence of his guardian“ 


As to paying legacies to married women ; where a legacy 
of 100l, being deviſed by a father to his daughter, Eliza- 


& 1 Cha. Ca, 243. Where a legacy or clerk, with the money ariſing from 
3s given to'a child by a relation, a the legacy, and it he does it, he hall 
father cannot make uſe of it in the not be allowed it. Darley, v. Dark yy 
maintevance of ſuch child, but muſt 1746. 3 Aik. 399. | | 
provide for him out of his own pock- k Oughton's Ordo ſudiciorum, 358. 
et; nor can he ſet him out in the i Bunb. 240. | LE 
world, or put him out an apprentice, & Went. Off. Excc. 119, 122. 


bets 


0 _ = ” > 
— > — — — — het — — 
— r — 8 nr - 
. R 2 2 X 
— — — — — > — . — — - A 
— - = — 


— — 

— 9 
— — 
Sr rr 
9 ; 


1 


— 


— — — - — 
— 3 
- — 5 


218 Tic Dis PpOSAL of a PERSON's ESTATE 
24 3d: d 


beth Palmer, a feme covert ; and aſter the teſtator's death, 
his executor pays it to Elizabeth, who ſpends it in her own 
maintenance. Her huſband ſues for it; and the queſtion 


was, Whether this was a good payment to the wife? It being 


in proof that at the time of making the will, Palmer and his 
wife lived apart, and the hn{band did not allow her main— 
tenance, and fo it 18 a lirong preſumption that the deviſor 
intended this for her le parate ufe. By the lord keeper: If 


it had been ſo given in expreſs terms, the payment to her 


had been good; but as it is, the huſband muſt have it de- 
creed: he ſaid, that in caſe where a tenant paid his rent to 
his landlady, not knowing that ſhe was married, yet the 
huſband made him pay it over again, and no help for it.— 
'The will appointing the legacy to be paid within fix months 


after the teſtator's deceaſc; ; the lord keeper likewiſe decreed 
| the huſband intereſt from that tune l. 


Tuts being the eſſect of a bequeſt to a married woman, it 
is therefore utual to bequeath to ſome perſon in truſt for her, 


or, to herſelf expreſſing it to be for her ſeparate uſe, as there- 


by to prevent what is bequeathed being ſubject to the debts 
or control of her huſband : as where a man deviſed his real 
eſtate to his daughter for her ſeparate uſe, excluſive of her 
huſband, to hola the ſame to her and her heirs, and that, the 


huſband ſhould not be tenant by the curteſy, nor have the 


lands for his life, in caſe he ſurvived his wife; but that they 
ſhould upon his wite's death go to her heirs. The huſband 


becoming bankrupt, and the commiſſioners having aſhgned 


this eſtate to the aſſignees, the maſter of the rolls held, that 
this was a truſt in the huſband, and that there was no dif- 


jerence where the truſt was created by the act of the party, 
and Where by the act of law, and decrecd a conveyance to be 


made by the allignecs to the ſeparate uſe of the wife. So 


Where perſor: al cltate is given to the ſeperate uſe of the wife, 


ſhe is conſide;cd as a ſeme fole e Woman! and may 


diſpoſe of it ®, 


A which: as will preſently be ſeen; are ſuable 
„ lor in chancery; it the huſband and wife ſue for a 


legacy given to the wife, the court will not compel the 
payment of it unleſs the h uſband make a ſettlement on the 


1 s 5 and Trever, 1 Work: 261. ® Trader's and Conveyancer's 


Law of Teſt. 259, 4 Burn's Ecclei. Guide and Guard, Char. X. 
Law, 319. SET 


wiſe 


e nds wn aft 
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wife. And if huſband become bankrupt and the aſſignees ſue 
tor the wife's property in a court of equity, they mult take it 


ſubject to the ſame "Pe of providing for the wite as ne 
huſband was ſubject to 


THe ſpiritual court, and court of chancery, are the courts 
where legacies are ſued for, the latter exerciſing a concur- 
rent juriſdiction with the former, as incident to ſome other 
{pecies of relief prayed by the complainant : as to Compel 
the executor to account for the teſtator's efſects, or to allent 
to the legacy, or the like ; and a bill may be hicd in the 

court of excNequer for a legacy. 


In ſome caſes an executor may be compelled to give ſe- 
curity for paying a legacy; as where 1000], was deviſed to 
a perſon to be paid at the age of twenty-one years; and 
upon a bill exhibited againſt the executor, ſuggeſting a de- 
valtavit, and praying that he might give ſec urity to pay the 
legacy when due, it was decreed accordingly v. So where 
the teſtator deviſed 800). to an infant, to be paid by his exe- 
cutor when the infant ſhou'd attain the age of twenty-one 
years, and the infant by his guardian exhibited a bill that 
the executor might give fecurity for the payment of the mo- 
ney, it was accord! ngly decreed a. And if a perſon polleſſed 
of a leaſe for years, deviſe that his executors out of the pro- 
fits thereof, (hall pay to every one of his daughters aol. at 
their full age; the executor may be ſued in ihe ſpiritual 
court, to put in ſecurity to pay the legacies ; and as this be- 
ing to iſſue out of a chattel, no prohibition ſhall be granted”. 
But where a legacy was given to a grandaughter to be 
paid at 21. or marriage; and it ſhe died before either of 
thole contigencies happe ned, then to go over to another: 
lord Chancellor Hardwicke was of opinion, that as the le— 
gacy was deviſed over, nothing veſted in the grand-daugiter 
till one of the contingencies ſhould happen: : and therefore 
ſhe was not intitled to have it ſecured *. 


Howie: this opinion of lord Hardwicke is controverted 
in a late caſe, wherein a legacy of 5000l. being given to a 
female infant to be paid at twenty-one or marriage, with in- 
tereſt at 4 per cent, bus if ſhe dicd before 10 fink into the re- 


n bid. Chap. IX. r 1 Roll's Abr. 286. 
© Black. Com. 3 V. 98. Palmer v. Majon, 1797+ 1 Atk, 
J.! 109. | 505. 


2 Law of Exec. 187. 
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ſidue), it was ordered to be paid into the bank, in order to 
ſecure the legacy, and, if greater intereſt made, that it ſhould 
be for the benefit of the child. This cauſe was heard before 
the maſter of the Rolls, and from his honor” s decree there 
was an appeal to the lord Chancellor. 


LorD CHANCELLOR.—The rule ſeems to have varied, 
different opinions having obtained at different times. Lord 
Hardwicke ſeems ſometimes to have thought that money to 
be raiſed ſhould not be raiſed till the time of payment. 
Palmer and Maſon, 1 Atk. 505.—Heath and Perry, 3 
Atk. 101, are both ſtrong caſes to ſhew his opinion to 
be ſo.—Ferrand and Prentice, 10th July 1750, before 

Sir Thomas Clark, E. Prentice gave to the plaintiff 
2001. to be paid ten years after her death. Upon bill filed to 
admit aſſets and give ſecurity, or to pay the money into the 
bank, it was decreed that the executoy ſhould do ſo, and that 
he ſhould have the intereſt in the mean time, and at the end 
of the ten years the principal ſhould be paid to the plaintiff. 
Malter and Coke, 15th February, 1781, Legacy left to one 
| to be paid at 24, the plaintiff being 12, the father filed a bill 
that the legacy might be inveſted in the funds; and decreed 
ſio, though it was declared, that the plaintiff was not entitled 
to the money till 24,—Fohnſon and De la Cruze, 17th July, 
| 1749.—2000], left to the teſtator's daughter at 21. In de- 
fault to her child; if no child, to Miſs Bill, to ſecure the 
- fund. The court ſaid a party ſo circumſtanced might come 
here to have part of the perſonal eſtate ſecured for the legacy. 
In Price and Taylor, 22d May 1778, the ſame was ſaid to be 
the courſe of court. Theſe caſes go to prove, that where a 
legacy is to be paid it muſt be ſecured. I dg not ſee a diſ- 
tinction as to its being contigent or merely future. If a le- 
gacy be payable at 21, and the child dies, his executor can- 
not claim till the time when the child would have arrived at 
21, if the legacy does not bear intereſt, but if it be with in- 
tereſt he may claim immediately. If it bears a leſs intereſt, 
than the utmoſt uſe, 'the executor hath a right to tac uſe of 
| the 
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the money paying a modified intereſt. Cheſter and Painter, 
2 Wms, 335. Here I do not incline to alter the decree at 
the Rolls. The legacy is to the child payable at 21, with 4 
per cent. intereſt, which is the ordinary intereſt given by the 
court. If the intereſt were ſevered from the principal, I 
| muſt order that to be ſecured. Giving intereſt even at 21. per 
cent. veſts the principal. Whether a legacy be payable at 
a fixed or a contingent ſuture day, the effect is the ſame. 1 
muſt ſecure the intereſt of the fund. If the intereſt was ſe» 
vered as an allowance, I muſt ſecure a fund equal to it. The 
maſter of the Rolls has done right in ordering it be laid out 
in the funds, But if it ſhould produce more than 4. per cent. 
who is to have the ſurplus? I may order it to be paid to the 
executor, But ſhould it produce leſs can 1 order the executor 
to make it up? No. —!I think therefore the produce mult be 
to the ule of the infant“ 


WHERE the teſtator deviſed lands, and alſo ordered his 
perſonal eſtate to be laid out in land and ſeitled to uſes under 
which the defendant took an eſtate for life only, with remain. | 
der over; and appointed the plaintiff executor. The deſend- 
ant poſſeſſed himſelf of the perſonal eſtate, and amongſt other 
things, of ſecurities for money, The plaintiff filed his bill, 
and the ſecurities were ordered to be depolited. Some of the 
debtors being deſirous of taking up their ſecurities. —Motion 
was made to the court, on the part of the plaintiff, that the 
| ſecurities might be delivered up to him, in order to receive 
the monies ſecured by them; which was flightly oppoſed by 
defendant's counſel ; but it was ordered, and that the plaintiſf 


thould depoſit the money paid 11 in the bank.” 


t Green v. Pigot, July, vol I Bro. Janes v. 017% 1790s 3 Bro. Cha. 
Cha. * 103. Rep. 8 Nos J 2 77 . 
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F 


/ Devijes and Bequeſis to Charitable Jes. 
DNCERNING deviſes and bequeſts to charitable uſes, 


it was mentioned in a former chapter that, upon the 
conſtruction of the ſtatute 9 Geo. 2. c. 3b, a deviſe of land 
to truſtees to be turned into money, and the money to be laid 
out in a charitable uſe, is not good; likewiſe, that a deviſe 
of a mortgage or term of years, to be laid out in a charity, is 
void, and it money be given to be laid out in lands, this 1s 
_ exprelly within the act; but that money given generally is 
not. On thoſe points we ſhall now enlarge, and proceed to 
treat on ſuch deviſes and bequeſts as are void and within the 
meaning of the ſtatute, and ſuch as are not. On money be- 
ing deviſed to a charitable uſe ; and conclude the chapter with 
treating on ſuperſtitions uſes. And as molt of the caſes per- 
taining hereto are in the name of the Attorney General, we 
hall here for the readers information drop a few words con- 
cerning the reaſon of this, which is, that the king as parens 
Patria, parent of the country, he has the general ſuperin- 
tendance of all charities; wherefore it is always conſidered, 
that it is he who eretts, the ſubject is only inſtrumental; and 
thus his Attorney general is the guardian of their rights, and 
relator of their claims, as well as their grievances, before the 
court of chancery ; ſo that the uſual courſe of application to 
the court to eſtabliſh charities, is by bill of information in the 
name of the Attorney-General, _ = 
As to ſuch deviſes and bequeſts as are void and within the 
meaning of the ſtatute, Where a deviſe was of lands to be 
fold and the reſidue of the money after payment of debts, &c. 
to a charity, it was held void by the ſtatute “. So where _ 
there was a deviſe of lands to be ſold and part of the money 
ariſing by ſale to go to charitable uſes ; and the reſidue of the 


money was given over; it was held that ſo much as was given 


in mertmain ſhould lapſe to the heir and not go the reſiduary 
legatee *. And a deviſe of reſidue of real and perſonal eſtate 
which conſiſted partly of a term, to charity, whether it be 
an old term or created de nova, a new, is held to be within 
the ſtatute as to the term.“ So a deviſe of reſidue of real 
and pertonal eſtate to a charity is held to be void, as to ſuch 
part of the reſidue as in leaſehold *. And where teſtator poſ- 
” Attorney General v. Lord Weymonth, Attorney General ny Greaves, Nov, 
1743. Ambler's Rep. 20. 1762. Ibid, 155. 1 | 
; _* (3raapenor v. Hallum, March 1767). * Attorney Gencraly Tomkins, March, 

Amb, Rep. 644 | 2 1754. 161d, 216. 
| ſefled 


_ 
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leſſed of a leaſe from the, crown for years, of the right and 
power of laying chains in the river Thames, between Buſhy's. 
hole and London- bridge, for mooring of ſhips, and of all pro- 
fits to ariſe therefrom; by his will deviſed the ſame to chari- 
table uſes; it was held to be an intereſt in land and within 


the ſtatute of mortmain.—The maſter of the Rolls held this 


leaſe from the crown to be a grant of the intereſt in the inhe- 
ritance, and ſaid, In Attorney General v. Mer ricte, 2 Ve- 
zey, 44+ | Sir John Strange conſidered a mortgage in fee to 
be an intereſt in land.. 8 „ 

So where the deviſe was of the remainder of teſtator's el- 
ſects, annuities, mortgages, &c. to a charity, the deviſe of 
the mortgages was held void; but that of his perſonal eſtate 
good, (of which more particular mention will be made here- 
after, 1n treating on deviſes and bequeſts that are not within 
the ſtatute.)—Maſter of the Rolls. The mortgages upon 
which the court has given judgment, were mortgages in fee, 
and this ,is only a mortgage for years. But that makes no 
difference; it is an intereſt in land. The caſe of the Atar— 


ney General v. Graves | above cited] is an authority, that a 


term in groſs is within the defcripuon of the ſtatute b. So 
where a deviſe was of frechold houſes to eight poor perſons of 
a pariſh, the gift was held to be void; and a perſonal fund 
attached to the freehold was alſo held void by the ſtatute s. 
And where a bequeſt was of 1000. by ſale of lands to be ap- 


plied in water-works, for the uſe of the inhabitan's of a town. 


It was held to be within the ſtatute of mortmain as a public 


charitable uſe.—Lord Chancellor — Definition of a charity ; 


a a gift to a general public uſe, which extends to the poor as 
well as to the rich: many inſtances in the ſtatute 43 Eli, 
carrying this idea; as for building bridges, Kc ie ſup- 
plying of water is ncceflary as well as convenient for the pour 
and the rich ©, ES 


Whats teſtator by his will gave 200l. to the corporation 


of Queen Ann's bounty, to augment poor livings ; and di- 
rected his executors to divide the reſidue of his perſonal eſtate 
into three parts, and to pay one third part either to the corpo- 
ration of Queen Ann's bounty, or the ſociety for propymgating 
the goſpel ; another third to his molt neceſſitous relations, by 
his father's or mother's fide; and the third to Tome public 


* N:gus v. Coulter, Feb. 1759. Leid. - Attorney Genera! v. Gauging, Pe- 
367. cember 1758. 2 Bro. Cha. Rep. 428. 
Þ Attorney General v. Ca du. il, Pe- d Jene. . Willans, 1767. Amb. 
cember 1546. Joid, 535 Rep. bt, 3 
| 2, charity. 
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charity. The legacy to the corporation of Queen Ann's: 
bounty being held to be void, as by the rules of that inſtitu. 
tion, it mult be laid out in land, the third of the reſidue 
which was given to the ſame charity, or the ſociety for pro- 
Pogating the goſpel, was ordered on the ſame account to be 
paid to the latter the relations |, and the legacy of the other 
third to ſome public charity, was declared to be good, but 
that the executors ought to diſpoſe of it under the eye of the 
court, and therefore were to propoſe a charity to the maſter *, 

TEsSTATOR by his will in 1745, gave to truſtees 500], 
out of his perſonal eſtate upon truſt to lay out part thereof in 
erecting a ſmall ſchool-houſe, and a little houſe adjoining for 


the maſter to live in; the whole purchaſe and building not 


to exceed 2001; the remaining Zool. to be laid out in the 
purchaſe of land, or ſome real ſecurity, for the maintenance 
of the maſter. Lord Hardwicke held, that the word real, muſt 
be taken in its known real ſignification; therefore hat Zool. 
legacy was void by the ſtatute. But as to the 200]. it they 


cod get a piece of ground by the gift or generoſity of any 
pb ſon, not by purchaſe, they might be at liberty to apply 


to the court to lay out that 200]. in erecting a ſchool- houſe 
thereon, but not to be laid out in land to build upon f. 

Bur this deciſion of lord Hardwicke's concerning the 
200]. is over-ruled, as is demonſtrated in two later caſes, 
which we ſhill proceed to relate. 


WHERE a deviſe was of freehold and leaſehold to be ſold, 


and out of the money to buy land, and build an alms-houſe ; 


the ſame was held void both .as to buying land, and build. 


. Ing an alms- houſe. The caſe was as foliows, Mary Parker 
by will, 6th November 1754, deviſed all her frechold and 
leaſehold eſtates to truſtees, to fell, and out of the money to 
buy ground for an alms-houſe, in the pariſh of St. James in 


the city of Briſtol; and likewiſe to ere& an alms-houſe, 


and to lay out the reſidue of the money in land; and 
out of the rents and profits to pay curtain ſtipends to 
twenty poor people, whom ſhe had before appointed to be in 


the alms-houtes: and until ſuch purchaſes could be made, ſne 


directed the money to be laid out on real or government ſe- 


Midmore v. Niodroſte, December, f Attorney General v. Bowles, 1754. 


1766. 1 Bro. Cha. Rep. 13. n. S. C. 3 Atk. 8:6. 2 Vez. 547.— This deter- 


Amt, Rep. 650. Whoere it is report- 0:0 2tion was on the ground of the de- 
ed that, the bequeſt to the wo? ne: termination in Vaug ban and Farrer, 2 
ſitaus of my © relations,“ thall go ac= Vez. 182. 

erding to the ſtatute of diſtributions, | 


_ Eurities, 
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curities. And in caſe this charity could not by law take 
place according to her directions, then the ordered her truſ- 
tees to lay out the money in ſuch charitable uſes, intents and' 
purpoſes, as near to her intention as could be, and the laws 
would permit. She then gave the reſidue of her eſtate to ſuch 
uſes, intents, and purpoſes, as aforeſaid, 


A DECREE having been made concerning the abovemen- 
tioned eſtates. On a ſecond hearing for further directions, 
the maſter of the Rolls, declared, That if the truſtees could 
obtain a gift of a piece of ground in St, James's pariſh in 
Briſtol, they might erect an alms-houſe upon it. On appeal 


from the decree at the rolls; after argument at bar, and time 


for conſideration, lord chancellor Henley delivered his opi- 
nion. — As to the freehold, there is no doubt; that muſt go 
to the heir a law. — The leaſehold, by reaſon of the deviſe 
being void falls into the 7gſiluum. Quere. Whether the court 
ſhall marſhal the aſſets; and by applying the leaſehold, in the 
firſt place, to payment of debts, leave the other aſſets to be 
applied to the charity, and by that means do per obliquum 
what could not be done per directum. The old rule of mar- 

ſhaling was in caſe where a perſon had a double fund to re- 
fort to, and another perſon had a demand upon one of thoſe 
ſunds, the court has turned the perſon having the double ſe- 
curity upon that fund which was not liable to the other per- 
ſon's demand, in ordes to leave that fund open which was. 


That was attended with no inconvenience to any perſon, and 
it effectuated the intention: but this would be a method to 


elude the ſtatute, which I will not do. 


Tur decree for building an alms-houſe, if the truſtees can 
get the ground given them, is founded upon precedent of the 
Attorney General v. Bowles, which is an authority for the 


maſter of the Rolls. But I feel only one authority, that of 


the Houſe of Lords, which is a ſuperior court; no other au- 
thority has any influence on my judgment. That precedent 
has no influence on me; it is contrary ta the ſpirit of the 
ſtatute. In common ſenſe, it is laying out money in land: 
it improves the ſcite, it is demandable in a præcipe, and is a 


purchaſe of ſo much realty. Such a determination is open- 


ing a door to avoid the ſtatute. I hold the deviſe of the 
reudue to be void, as being given to be laid out in lands and 
tenements. It is deviſed to ſuch uſes, intents and purpoſes 
aforeſaid ; and the only purpoſes in tke will are to be laid out 

| 


. IX 7 * — — 
- — — E — - —— — - 2 
——_— r . 3 — — — mo « > — — —— a — 
— — P 22 —— — Nh > = — _ 
— — ms Fes - —— — — * — — LES — — —57r———— 4 — 2 — * 
—— — — = 5 — - — ä (— — —— 8 — — 24 — — — — — - 2 
Ry —— - 1 2 * — 
- — — — — 7 = — — — 
— - — — — — — — N — 5 2 — — 23 
* — — * py 
- = — 2 7 ＋ . oy 
8 — — & 9 
q 2 tg — * — 

. — yt : 


— . — 
— — 
— 


— 
— 


— 
== === = — = 
— — — — 2 
2 : 2 G — = — 
—— — 2 — 6 
8 —— — —— - — 
— —— 3 R 9 © 
= — 5 N 
— 2 


—— 
— 


— — 


tend — 
. 


— 5 mes - — 
— * 2 ———— 
F ——— 
2 — 
— 


— 
— 


. DE —— 
— ECT To 2 
— — 
—.— — — 
— ——— 
- * 
= 2 ASE = — 
— a © S 
_ e 


————— — 


— 


— — 


_ — — 
mo — 

- === 
— 4 


266 The Disros AL of a PERSOx's ESTATE 


in land for charities.—In Sorefby v. FHellings, [hereafter re- 
lated | the original intent was, to lay the money out legally 
in land, or otheriſe. Here the original intent was to lay it 
out in land. The truſtees cannot depart from the original in- 
tention, nor be permitted to ſay the money ſhall continue on 
ſecurities. The immediate precedent clauſe is, And in caſe 
* my intention cannot by law take place, the truſtees are to 
lay out the money to ſuch charitable uſes, intents, and 
„ purpoſes, as near to my intention as can be, and the laws 
« will permit.” Whether any uſe wes made of that clauſe 
at the hearing does not appear ; but I am clear it is fraudu- 
lent and a void clauſe. It is inſerted as a means to intimidate 
the heir at law and the next of kin, and prevent their oppol- 
ing the charity.—His lordſhip ordered that the decree be re- 
verſed, except ſo much as relates to coſts, the account, and the 
ſecurities of money ariſing by ſal? of the leaſeholds; and the 
ſurplus to be diſtributed according to the ſtatute of diſtri- 
butions s. N „ 
So where the bequeſt was of money to miniſters and 
church-wardens to erect a free-ſchool, within the pariſh, it 
was held void. The caſe was, Mary Glover by will 24'h 
September 1769, ordered that the ſum of 15001. ſhould be 
aid and laid out under the direction of the miniſter and 
churchwardens of Royſton for the time being, for the pur- 
poſes of erecting a free- ſchool at Royſton, for twelve poor 
boys and twelve poor girls of the pariſh of Royſton ; and di- 
rected, that as ſoon as the ſame ſhould be built, aoool. 
ſhould be placed out at intereſt, and the intereſt applied for 
the maintenance of a ſchool-maſter and ſchool-miſtreſs, and 
for teaching boys and girls to read, write, &. The infor- 
mation ſtated (inter alia) that there was a piece of vacant 
ground at Royſton, belonging to the pariſh, upon a part of 
which there was a ſchool-houſe, and prayed to have the 
1500). and 2000], laid out according to the directions of ihe 
will. * | 
Log D APSLEY, chancellor: This caſe taking in all its 
circumſtances, is new; in reſpect there is a piece of waſte 
round, which is ſaid to belong to the pariſh, on which the 
| tchovi-houſe may be built. Lord Hardwicke's determina- 
tion in the Attorney General v. Bowles, was certainly over- 
ruled by lord Northington in the A'torney General v. Tyndall, 
which latter determination has been followed by ſeveral 
others. Directions in a will to erctt a ſchool- houſe, in gene- 


5 Atterney Gen:rat v. Tind.I}U, 1764. Amb. Rep. 614, 
| ral, | 
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ral, imports an intention to purchaſe ; but where there is 
land already in mortmain, there is no room for ſuch preſump- 
tion, Deviſe of money to build or repair upon land that is 
already dedicated to the ſame uſe, is not within the ſtatute; 
that was the ground of the determination in Brodie v. the 
Duke of Clandos. 2 it appears there is a vacant piece 
of ground in the pariſh, the will does not point at the piece 


44 
meant to have a ſchool-houſe of her own foundation ; ſhe had 


no right to ſay that the ſchool which is now ſtanding, ſhould 


be henceforward conſidered as the foundation, Information 
diſmiſſed b. he TIS bn, 2 
THvus having proceeded to treat on ſuch deviſes and be- 


queſts as are void and within the meaning of the mortmain 


act, we ſhall now attend to ſuch as are not void. And as in 
the latter part of the laſt above cited caſes, it is mentioned, 
that, a deviſe of money to build on. land that is already in 
mortmain, is not within the ſtatute ; we hall proceed in 
ſhewing that, thus it was held where Dr. Conings, by will, 
gave 200l. to the defendant Stone, to be laid out in repairing 


the free chapel of Grendon-Court, part of his eſtate. Lord 


chancellor was clear, that it was not within the words or 

meaning of the ſtatute of mortmain.— The words of the 
| Natute are, to de laid out in purchaſe of lands,” &c.— The 
meaning and intention of the act was, to prevent increaſe of 


lands, &c. in mortmain, beyond what was ſo at the time tle 


act was made, —This legacy is only to ſupport that, which 
at the time of the will was in mortmain . And where Tho- 


mas Mundy, late rector of Bickton in Devonſhire, by his 


will gave two ſums of 4ool. and 100]. to truſtees, in truſt to 
be laid out in building a parſonage-houſe on the glebe of 
Bickton, the ſame was held not to be within the ſtatute of 
mortmain.—— Maſter of the Rolls. It is not within the 
words nor meaning of the ſtatute, The ſtatute was intended 
to prevent new acquiſitions in mortmain, Erecting a building 


is not to be conſidered as ſuch. Suppoſe the teſtator had not 
made ſuch deviſe, he might have been ſued for dilapidations, 


and the money recovered would have been laid out upon the 

building. This is nothing more ®, ; 

 Artorncy Grneral v. Hide and 1767. Amb. Rep. 687. 

_ Hutchins, May 1775. Amb. Rep. * 4 « Clutb and Manch v. Attorney Ce- 
Ari v. Barnes aud others, July, neral and others, May 1789, 41d. 37 3. 
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of ground. The will does not ſay « to repair or rebuild the 
ſchool houſe now ſtanding on the piece of ground;” ſhe 
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Wu mortgages, chattels real and perſonalty, are be. 
queathed to a charity the bequeſt of the perſonalty will not be 
void. As where William Moor made his will 15th July 1763, 
and gave the reſidue of his perſonal eſtate in theſe words: My 
1 will is, That the remainder of my effects, annuities, mort. 
* gages, bonds, or notes, with my houſhold furniture, &c, 
® be ſold; and what money they ſhall ſell for, I give to 
* two charity ſchools for boys and or of St. Andrew's, 


„* Holborn, now kept in Hatton-garden, towards their edu. 
* cation and clothing for ever, to be divided into two equal 
« parts, half to each ſchool.” —lIt was here held that the de- 
vile of the mortgages is void, but being part of the enume- 
rated reſidue, they were ordered to be ry firſt in pay: 
ment of debts, before any part of the perſonal eſtate, to leave 
_ 2 larger fund for the charity. — The maſter of the Rolls diſ- 
tinguiſhed between the caſe where a mortgage is given as a 
| ſpecific bequeſt, and where it paſſes by the reſiduary bequeſt, 
— and deſcribed 2 different ſpecies of 
eſtates, of which the reſidue conſiſts. In the former caſe it 


connot be firſt applied to pay debts, but in the latter it may; 


and his honor ro directions accordingly, that the mort- 
gages ſhould be firſt applied, —This the reporter obſerves is 
not properly marſhalling aſſets, but arranging the different 


' ſpecies of perſonal eſtate. 


AND where the teſtator being ſeiſed of a ſmall real eflate, 
and poſſeſſed of leaſehold and other perſonal eftate, by wilt 
3d December 1754, deviſed all his real and perſonal eſtate, 
to truſtees, upon truſt to ſell and pay debts and legacies, and 
place out the ſurplus money at intereft ; and to pay the inte- 

reſt to his brother for life; and after his death the principal 
for the benefit of poor diſſenting miniſters living in any coun- 
ty,—A bill was brought by E. K. as heir at law and only next 
of kin, to ſet aſide the charitable bequeſts.—It was in proof, 
that there are three diſtin ſocieties of diſſenters, and that 
collections are made for the poor miniſters of each ſociety. — 
Held, the bequeſt was not void for uncertainty, but ſhould 
x go to the poor miniſters of each ſociety. ' But it is to be ob- 
ſerved that, what was thus to go, was only the reſidue of the 
perſonalty.— A queſtion was made by the court, Whether 
they could marſhal the aſſets in favour of the refiduary be- 
queſts, by directing the leaſeholds to be applied in the firlt 


1 Aitorn: y General v. Caldwell, Before cites. | 


place 
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place in payment of debts and legacies, in order to leave the 


feſt of the perſonal for the benefit of the charity ? But it was 


given up on the part of the charity, upon the authority of the 
en v. Tyndall v. [before cited |. 5 


WILLIAM GRIMMETT; by will 13th March 1749, de- 
wied 5-24ths, of his eſtate; after the death of his wife, and 
ayment of his debts and legacies, and alſo 20l. a year after 
the death of his brother, to be applied in clothing and edu- 
cating twenty poor boys, ſons of pariſhoners of Brighthelm- 
one in Suſſex, in the principles of the proteſtant religion, 
agreeably to the preſent national and eſtabliſhed church of 
England, and in reading, writing, arithmetic, merchants ac- 
counts, and navigation; none to be admitted after eight, or 
continued after fifteen. And his will and pleaſure is ex- 
preſſed to be, that the 5-24ths of his eftate, after his debts 


and legacies paid, together with the 20l. a-year after the 


death of his brother, or which ſhould be deemed as an equi- 
valent to the 20l. a- year (5 7ol. to be inveſted in ſome of the 
public funds where there is a parliamentary ſecurity), to ſtand 


in the name of truſtees, until the whole can be laid out in the 


purchaſe of lands to the ſati faction of the governors and truſ- 
tees whom he appointed), which lands are directed to be pur- 
wy chaſed in the names of the truſtees to the uſes aforeſaid; that 


is, the intereſt, profits and rents of the 5-24ths of his eſtate, 


together with the intereft, profits and rents of the ſaid 57 ol. 
after the death of his mother, or the lands which ſhould be 


purchaſed therewith, ſhould be applied annually for ever in 


N clothing and educating twenty poor boys as aforeſaid, 


Tux teſtator had no teal eſtate.—lt was inſiſted for the 


charity, that there is an election in the preſent caſe in the 
truſtees, either to lay out the money in land or continue it in 
the funds. — Lord Hardwicke.—The teſtator directs his exe- 
cutors ſhould ſetile and ſecure by lands of inheritance, &c. if 
he had reſted upon ſuch firſt words, this deviſe would have 


been clearly void ; but then he yu on in the disjunctive, or 
otherwiſe, as they ſhall be adviſed, —If one method is lawful 


that ſhall be purſued and take effect. This is not a clear 


caſe—Q. if this is a good and valid diſpolition of the 570l. 


and 5-24ths of the remainder of teſtator's eſtate ? or void by 
ſtatute of mortmain ?—[ do not lay any weight on the 41s 


* = 7 , —y 1, Nov. 1765. Amb. Rep. 824. 2 
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rections to place the the money in the funds in the firſt place; 
for that would be to make the validity of a will to depend 
upon the order of the words. The direction is, to place the 
money in the funds until laid out in lands to the ſatisfaction 
of the truſtees. —When can that be? Not while this ſtatute 
is in force. Suppoſe it had been, till by law it may be, ſuch 
bequeſt would be good. Thoſe words mult mean, when the 
| truſtees approve of laying it out: that cannot be while the 
ſtatute of mortmain is in force; it would be to act contrary to 
their truſt. b 5 | 


His LoxDSH1P further inveſtigating the caſe ſaid, ſuppoſe 
the truſtees in this caſe would not act, the truſt would de. 
volve on the court, and I would order the money to be placed 
in the funds, and not inveſted in lands. Sir Joſeph Jekyl al- 
ways did fo before the ſtatute.——Decreed the deviſe to be 
good, and the money to be inveſted in South-Sea Annuities “. 


SHORTLY after this decree a caſe was before the court, in 
which teſtator had by will in January r753, given his per- 
| ſonal eſtate to truſtees, in truſt, until they could meet with a 
Purchaſe of lands, and ſhould actually purchaſe the ſame, to 
pay the intereſt of 1 20l. to and among ſuch poor and neceſſi- 
tous perſons inhabitants of the town of H. as his executors 
thould think proper objects of charity; and willed that the 
truſtees as ſoon as they could meet with a ſuitable purchaſe, 
ſhould lay out 120l. in the purchaſe of an abſolute eſtate of 


Inheritance in fee-ſimple, to be conveyed and aſſured, and 


veſted in truſtees for ever, in truſt to pay and apply the rents, 
&c. to the charity, —Maſter of the rolls ſaid, that lord chan- 
cellor declared, he did not think the caſe of Grimmett v. 
_ Grimmett clear; and that if there had been expreſs words of 
direction to truſtees to ſettle and ſecure lands, &c. it would 
be within the ſtatute. —His honor was of opinion that the ſe- 
_ cond clauſe was directory, and not diſcretionary. He was not 
for carrying the caſe further than Grimmett's, and decreed 
the deviſe void ©. ; ff e : 


Ir money be given to be laid out in lands or otherwiſe, to a 
Charitable uſe, it hath been determined that ſuch deviſe is good, 
by reaſon of the words | or otherwiſel. As where a man, in 
1738, made his will in theſe words: „ will and deſire, 
that my executors, within twelve months after my de- 


 n Grimmett v. Grimmett Feb. 17 4. * FrohÞ v. Ord, Tulv, 1784. 
Amb. Rep. 210, ap 8 * I Ye Orcs Nx 175h 


«ceaſe, 
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ceaſe, do ſettle and ſecure, by purchaſe of lands of in- 
* heritance, or otherwiſe, as they ſhall be adviſed, out of 
% my perſonal eſtate, one annuity or yearly payment of 
4 Fol. to be paid yearly and diſtributed for ever, by my 
« executors, their heirs and aſſigns, among the poor and 
« indigent people of Leeke, in the county of Stafford, in 
« ſuch manner as they ſhall think fit. And my will alſo is, 
ti that my executors do ſettle and ſecure one other annuity 
*« of 51. to be paid yearly to the vicar of Leeke for the 
_ « time being for ever, for preaching an annual ſermon on 
« the 12th day of October.“ And the teſtator deviſed 
the reſidue of his perſonal eſtate to be equally divided be- 
tween his ſiſters, Mrs. Soreſby and Mrs, Hollins. By the 
lord chancellor Hardwicke : The only queſtion in this caſe 
is whether the deviſe of the two annuities of 5ol. and 31. to 
charitable uſes, is void by the late ſtatute of mortmain ? I 
am of opinion, upon this act of parliament, that this bequeſt 
was not void, and that there is no authority to conſtrue it 
to be void, if by law it can poſſibly be made good. The 
act of parliament is not at all aimed againſt perpetual cha- 
rities merely as fuch, or to prevent the eſtabliſhment or crea- 
tion of them, but is deſigned againſt the caſes of perpetual 
charities in land, and (as the title imports) to reſtrain the 
diſpoſition of lands whereby the ſame become unalienable. 
The whole recital, and enacting part of the ſtatute, take 
notice only of the unalienable diſpoſal of land, whereby heirs 
are diſinherited; and therefore the alienation and conveyance 
of lands to ſuch purpoſes are prohibited. And although 
there is a clauſe to prohibit money being laid out in lands to 
| ſuch purpoſes as would make them unalienab!e ; yet there is 
no reſiriction whatſoever upon any one for leaving a ſnm of 
money by will, or any other perſonal eflate to charitable 
uſes, provided it be to be continued as a perſonalty, and the 
executors or truſtees are not obliged or under a neceſſity of 
lay ing it out in land by virtue of any direction of the teſtator 
for that purpoſe. If a deviſe in a will is in the disjunctive, 
and leaves to the executors two methods to do a particular 
thing by, the one lawful, and the other prohibited by law; 
can any court lay, becauſe one method is unlawtal, that 
8 3 e therefore 


» 
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therefore the other is ſo, and the whole bequeſt void? No; : 
for if one bequeſt is lawful, that ſhall be purſued, and 
take effect. It hath been argued againſt this deviſe, that 
che words | for ever] ſhew the annuities muſt ariſe out of 
| Tome real efjate, which only is capable of ſupplying them 
for ever; for perſonal funds are. too periſhable and tranſitory 
in their nature to anſwer ſuch everlaſting annuities; and if 
A particular ſum were veſted in ſtock, with deſign to pur- 
chaſe a particular yearly ſum or annuity, it may happen the 
| company may be quite diſſolved, or the ſtock may fall, or 
intereſt be ſo reduced, that half the annuity may not be pro- 
duced. But theſe objeRions may be over ruled. For if the 
company ſhould be diſſolved, the principal ſtock may be 
taken out and veſted in ſome other company. And chere 
may be annuities that may probably continue for ever, and 
yet not pay able out of land. I will mention an inſtance of 
one, which has laſted a century and a half, and may exiſt 
perpetually ; ; which i is, Sir Thomas White's charity, being 2 
a diſpoſition of money to be employed by continual rotation 
in loans to poor tradeſmen, of ſeveral ſums to be let for 
a ſettled number of years, and then to be repaid. And any 
man may, at this day, give by will a perpetual charity in this 
manner. But if a man b. will ſecures ſuch loans by lands, 
| or purchaſe of lands; ſuch deviſe ſhall be be void, and con- 
| trary to the late ſtatute of mortmain — After his lordſhip 
had diſcuſſed another point of argument brought againſt this 
deviſe, as that the words | heirs and affs, gns] did i import a pur- 
chaſe in land, or ſome real ching; he fays, I am of opinion, 
upon the whole, that there is nothing that makes this 
bequeſt void in every part : but that it is good in that 
way which the law does not forbid. But 1 would not have 
it queſtioned, if a man thould by his will direct a ſum of 
money to be laid out in land, or upon rent-charge to be ſe. 
cured upon land for: any charity, and in the mean time (till 
it can be laid out) to be inveſted in government ſecurities 
for the benefit of the charity, but that ſuch bequeſt will be 
void; becauſe the final end and intention of the teſtator was 
io diſpoſe of his money in land, and the inveſtiture of it in 
15 . and 88 ſecurities till a proper purchaſe of 
5 land 
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land or rent- charge offered. As to the annuity of 5l, 
there are fewer objeRions to that than to the other: for 
there is no direction at all for any money or perſonal eſtate 

to be laid out in land; for the executors are only willed to 
fecure and ſettle 5! a year for the purpoſe there mentioned, 
and it muſt be ſecured upon a perſonal fund conſiſtent with 
the will and intention of the teſtator, and not contradictory 
to the words of the act of parliament. And as it is often 
ſaid in the old books by the judges, that «I was by at the 
« making of the act of parliament, and the meaning and 
« jntention of it was then ſaid to be this or that;” ſo I was 

dy at the 8 of this ſtatute, and it was at that very time 
{aid by the legiſlature, that it would not hinder any chari- 

table diftribution of a perſonal eſtate. Therefore it was de- 
creed that the deviſe was good; and that the money ſhould 
de veſted in South Sea ſtock, for the charitable purpoſes men- 

tioned in the will? yy oe 


\ 


Hr we may perceive how landed erty is guarded 

from being affected by a deviſe or deen! charitable uſe; 

and yet no reſtraint is laid on money being bequeathed to ſuch 

uſe; and thereby we have ſeen in the caſe laſt cited, a perpe- 

tual charity may be eſtabliſhed : but it is well in bequeathing 

to bodies corporate, companies, hoſpitals, &c. to be accurate in 

deſcribing them, as the following caſes will demonſtrate, and 
| likewiſe further ſhew the power and benignity of the court 
ot chancery with reſpect to charitable bequeſts. 


J. S. by his will duly executed, gave his eſtate to B. hie 
heirs, executors, and adminiſtrators ; and by a codicil written 
by himſelf and not atteſted by three witneſſes, declared the 

uſe to which he would have his eſtate applied, in the words 
following: I would have the ſame employed for encou. 
* raging ſuch nonconformiſt miniſters as preach God's 
'**. word in the place where the people are not able to allow _ 
i them a ſufficient ſuitable maintenance; and for the en- 
'** couraging the bringing up ſome to the work of the mi- 
* niſtry, who are deſigned to labour in God's vineyard 
1 among the diſſenters: the particular method how to dif- 
* poſe of it I preſcribe not, but leave it to their dif- 
* cretion, deſiring you (meaning B) to take advice of C 
# and D.” B, fo and D, all died before the teſtator. 


y Greedy v. Hullin Auguſt, 1740. 2 Burn's Eccleſ. Law, 495. 
S 4 6 
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In this caſe two queſtions aroſe, 1. Whether both the 
truſtees, to whom the diſpoſition and appointment of the 
ſaid charity was given, dying in the lifetime of the teſta- 
tor, that charity was not gone, and in the nature of a2 
lapſed legacy? By King lord chancellor: The ſubſtance 
of the 540 remains, notwithſtanding the death of the 
truſtees before the teſtator; and though at law it is a lapſed 
legacy, yet in equity it is ſubſiſting; and here is a ſuffi- 
_ cient certainty of the teſtator's intention to revive it. The 
intention therefore of the party is ſufficiently manifeſt that 
this charity ſhould continue within 43 Eliz. c. 4. The 
ſecond queſtion, whether this be a ſuperſtitious uſe within 
1 Edw. VI. c. 14. diſſenters being ſuch general words as 
yn hn any perſons, however oppoſite to the church of 
England. By the lord chancellor: This cannot be a ſu- 
perſtitious uſe within the ſtatute ; the diſſenters here meant 
are proteſtant diſſenters acting under the toleration act 1 W. 
& M. c. 18. and decreed the re/iduum of the teſtator's eſtate 
to be diſpoſed of to the charity, and ordered a ſcheme to be 
laid before him for that purpoſe ?. | 3 


. 


RIcHARD Hor poſſeſſed of a conſiderable perſonal eſtate, 
made his will in 1769; and after giving various legacies, diſ- 
. of the reſduum of his eſtate in manner following: one 
alf thereof he gave to the Foundling Hoſpital; and if there 
ſhould be more than one of the latter, then to ſuch of them as his 
_ executor ſhould appoint. —He then appointed A. B. of, &c. his 
executor; but the teſtator afterwards ſtruck out the execu. 
tor's name, and appointed no other executor, and died in 
1775. Benjamin Witte, the plaintiff proved the will as a 
teſtamentary paper, and took adminiſtration with the paper 
annexed, as one of the next of kin. The defendants are 
the other next of kin, and the governors of the Foundling 
Hoſpital, and of che. ſeveral Lying-in-Hoſpitals.—The plain- 
tiff in his bill inſiſts that the deviſe of the. moiety to the 
Dying. in- Hoſpital became void by ſtriking out the name of 
the executor, who was to appoint, and that it ſhould be + 
referred to the maſter to report who are entitled as next of 
kin. The defendants, the next of kin, alſo claim that 
* moiety as being void. In ſupport of the bill it was argued, 


's Attorney General v. Hickman, 2 Eq. Caf. Abr, 193. 


_ 
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that the appointment of the executor being revoked, the 


deviſe itſelf is revoked, there being now no perſon exiſting 


who can appoint ; and that the teſtator having revoked the 


executor's name, he meant to revoke the deviſe. For the 
hoſpitals, it was argued that the. obliteration of the name did 


not defeat the intent, fo as to prevent the money from going 


to ſome one or all the lying-in hoſpitals. That it is im- 


poſhble i it ſhould go as it was left; but the court will fland 
in the executor's place. All the rules ſhew great latitude 
and liberality of conſtruction, and where the teſtator refers 
to any perſon who cannot aft, the court will carry the de- 


viſe into execution as near as may be. The caſes prove, 
that where money is indefinitely given, the court will exer- 


ciſe its judgment: If the teſtator had given it to ſuch a cha- 
rity as the executor ſhould name, the court muſt have applied 
it. By the lord chancellor: My notion is, that in the caſe 


of charities, this court derives a great latitude of authority 


from the extenſive nature of moſt charities; becauſe they 
cannot go upon the ſame ſtrict rules which prevail in pri- 


vate caſes: but that is well reſolved into the purpoſe and 


the mode. Where the teſtator is willing it ſhall go in che 


largeſt extent, the court will follow his intent in marking 
out objects. I wiſh to purſue this method of conſtruing the 
intent of teſkators—--The queſtion is here, whether the le- 


gacy is void, the executor's name being ſtruck out, and there 
| being no perſon upon whom it could devolve, or whether the 


court will ſuſtain it? It has been argued, that the court has 


great extent of juriſdiction, in making legacies certain which 


were before uncertain ; and ſecondly, in applying them where 


it is not known to what uſe they were intended. There has 
been at all times an exerciſe of this authority, where a legacy. 
has been doubtfully given, Here the teſtator giving a legacy 


to the next of kin, and to the executor names a particular 


charity, a reſiduary legatee; the queſtion is, only, how the 
turuſt ſhall be carried into execution? I remember to have 
read a caſe ſomewhere { Attorney Genera! v. Hickman,] where 
a legacy is given to B, for the benefit of nonconforming 
e e with the advice of C and D. At the teſtator's 


death B, C, and D, were all dead, yet the court ſuſtained 


— 


— 
— —— 62 


— — * 


— 


— — 2 ö 4 = 
= — = - x * 
————— i —— 
= CH, —„HT¼ 
— — — * — — — — — 2 — 
— — — RE EEE — = = 
2 1 ——— 2 — — 22 


266 The Disros Ar of a PERSON 's EsrArz 


the legacy. It muſt be referred to a maſter, to which of 
ahe lying-in hoſpitals it ſhall be paid. 


GrorGe CRANSTOWN, by his will, gave the intereſt of 
4200]. Bank annuities to the poor inhabitants of Saint Leo. 


nard, Shoreditch.—A bill in chancery was by relators, to 
eſtabliſh the charity; and after 1 at bar, in which 
it was inſiſted for the defendants, t 


uncertain ; that in thoſe caſes the court forms a judgment upon 
taking all the circumſtances into conſideration, and inclines in 


favour of the diſpoſition ut res magis valeat,[ that the matter may 
rather prevail]. In the caſe of the Attorney-General v. 
Rance, 18th July 1728, a legacy was given to the poor. 
There were no words in the will which diſcoyered what poor 
he meant; but jt appearing, that the teſtator was a French 
refugee the court directed the legacies to be given to the poor 
refugees.—The Attorney-General v. Browne, 48th Novem- 


ber 1749, the wards were very general ; but his honor did 


not mention them. The words in the preſent caſe are not 
ſo uncertain as in thoſe cited. The word inhabitant bears a 
very general ſenſe, and way extend to every body living in 


the pariſh, But as it could not be intended, that the poor 
inhabitants which are relieved by the pariſh ſhoyld have be- 
nefit by this legacy, which in elle | 
rich and not to the poor, he declared, that the diſtribution 

of the legacies was to be confined to the poor inhabitants in 
Saint Leonard, Shoreditch, not receiving alms; and ordered 
a fcheme to be laid before the maſter for ſuch diſtribution. 


Six David WII IIAus, by will 15th January 1612, 


deviſed the whole profits of an eſtate to a charity; and the 


rents having ſince been greatly increaſed, and now produce | 


annually more than ſufficient to anſwer the particular ſums 

in the will; the Query was, Whether the ſurplus ſhould be 

applied in augmentation of the bequeſts in the will, or ſhould 

go to the heir at law ?-—Held = ſhould go to the increaſe 
iam Tymperon, by will 


of the charity*. So where Wil 


7 White 2nd White, July, 1778. 1 thoſe matters are referred to be exa- | 
Bro. Cha. Rep. 12. — The maſter, mines... | | 


at the bequeſt is void, for 
uncertainty in the deſcripton of the perſons to take. —Sir 
Thomas Clatke, maſter of the Rolls, gave his opinion'in 
favour of the charity, and ſaid, that the court has done fo in 
many caſes where the expreſſions were much more general and 


& woyld be giving to the 


e mere. 


which has often been occafionally 
mentioned, is an officer of the court, 
and called. a maſter in chancery, of 


whom there are twelve in number, 


including the maſter of che rolls, 10 


1752. Am 


* Attorncy-General v. Clarke, Nov. 


1762. Amb.:Rep. 422. 


e 1 v. John ſan, Nov. ; 
| 20th 


Rep. 190. 


e 
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goth Nov. 1723, deviſed to a charity, the rents being in- 


* 


creaſed, the charity was directed to be increaſed . 


Tear charities may be magay x for diſſenters is per- 
ceivable by the caſes of Waller v. Childs and Attorney-(rene- 
ral v. Hickman, heretgfore cited. So where Ann Patridge 
by ker will deviſed an annuity to the miniſter of a baptiſt 
meeting-houſe, in the pariſh of Hemel Hempſtead. Ihe 
queſtion was whether this was ſuch a 4 as is proper for 
the court to eſtabliſh? In ſupport of the charity was cited 
the caſe of the Attorney-General and Andrews, 1 Vezey, 225» 
wherein copyhold lands were deviſed by will made before 
the ſtatute, tor the benefit of quakers,- and not ſurrendered 
to the uſe of the will; and on a bill the lord chancellor eſ- 
tabliſhed it. On the other hand was cited the caſe of De 
Coſta v. De Pas, (the jew caſe related hereaſter).— By Sir 
| John Strange, maſter of the rolls for lord chancellor: This 
caſe is not now to be made a queſtion. Baytiſts are perſons 
the legiſlature looks upon as well as quakers; In the quakers 
caſe, the court went a great way, not only countenancing it 
zs a good charitable uſe, but ſupplying the want of ſurrender 
to the uſe of the will. The jew caſe is different, and was 
held an illegal charity. Decreed the charity to he eſtabliſhed 
and the miniſter to have his coſts. „ 


As CONCERNING uperſtitious uſes, A. being a beneficed 
| clergyman, deviſed Gool. to Mr. Baxter, to be diſtributed 
by him to ſixty poor ejected miniſters, and adds that he did 
not give it them for the ſake of their nonconformity, but 
becauſe he knew. many, of them to be pious and good men 
and in great want; he alſo gave to Mr. Baxter 20l. and 20l. 
more to be laid out in a book of his, intitled Baxter g Call is 
the Unconuerted. It was held by North, lord keeper, that 
this was a ſuperſtitious uſe, which though void, yet the cha- 
rity is geod, and ſhall be applied in eodem genere, [the ſame 
kind) and therefore decreed it for the maintenance of a chap- 

lain for Chelſea college. But this decree was reverſed by 
the lords commiſſioners in Trin. Term 1689, and the 600l. 
which had been brought into court, ordered to be paid out 
and diſtributed aceording to the will). BE SLE 


ANNE Barlow deviſed to lady Portington and her heirs ab- 
ſolutely without any truſt ; which ſhe did for the good of 


* Attorney-General v. Sparks, Dec. * Trin. 1684, _ „ 
2753. Pid. 201. 5 Attorney- Geucral v. Baxter, 1 
* Attomey- Gencra! and Cc, May, Vern, 248. | | 
1251. 2 Vez. 273. 8 . bh 
8 a . — 
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her ſoul, and owned that this eſtate was not her's, but be. 
longed to God and his faints—26 May 1693, an information 


was preferred in the exchequer for a diſcovery, and an appli- 


cation of the deviſe to an uſe truly charitable.—-It was held 
that, the king as head of the commonwealth, is obliged by 
the common law, and for that purpoſe intruſted and im- 
powered to ſee that nothing be done to the diſneriſon of the 


crown, or the propagation of a falſe religion, and to that 


end entitled to pray a diſcovery of a truſt to a ſuperſtitious 
uſe. That this uſe being ſuperſtitious, is merely void, and 
for that reaſon the king cannot have it: yet however it is not 
ſo far void as that it {hall reſult to the heir, and therefore the 


king ſhall order it to be applied to a proper uſe . 


Iss the jew caſe heretofore mentioned, Elias De Pas, a 


jew, by will date 4th November 1739, eſtabliſhed a fund of 


| T2001, to be appropriated in order to apply and dedicate the 
revenue of that ſum towards eſtabliſhing a Je 


ſuba, or aſſem- 
bly for reading the law, and inſtructing people in our holy 


religion. The queſtion was, to whom the ſaid ſum ſhould 


belong? Whether to the next of kin, or as a charity for 


the crown to diſpoſe of A diſtinction was taken by lord 
Hardwicke, ehancellor, That when the deviſe is to a ſuper- 


| Nitious uſe, and made void by ſtatute ; or to à charity and 
made void by ſtatute of mortmain; there it ſhould belong to 


the heit at law or next of kin: but where it is in itſelf a 


charity, but the mode in which it is to be wn y is ſuch, 
e 


that by the law of England it cannot take effect, as in the 


preſent caſe, it promoting a religion contrary to the eſ- 
 tabliſhed one; there the crown by ſign-· manual directed to 
the Attorney-General, may give orders in what charitable 


manner it ſhall be diſpoſed *.—The reporter ſays he was in- 


informed, that toool. of the money was directed by fign- 


manual to be diſpoſed of to the Foundling-Hoſpiral. 


Ir a deviſe be to charitable and pious uſes, generally, it 


is not void, but the crown may appoint. So alſo if the cha- 
ritable object be uncertain®. RF SALT TAE + 


z Rex v. Lady Portingten, 4 W. & Amb, Rep. 228. © 
M. 1 Salk. 162. | > Attorney-General v. Herrick, 1772. 
De Cote v. De Par, May, 1754. id. 2112. 
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APPEND I X. 


INTRODUCTION 
TO THE 
FORMS oz PRECEDENTS 


HERE LAID DOWN, 
A WILL is to be written on paper or parchment without a 
L ftamp; and whether it be begun with theſe words, „In 
the name of God, amen,” or with theſe, ** This is the laſt will 
and teſtament,” is immaterial; yet the former ſeeming to be 
the moſt uſual method, it is here purſued, The teſtator ſhould 
be careful in giving a proper deſcription of himſelf, as with re- 
ſpect to his chriſtian and ſurname, his place of abode, trade, or 
occupation; which is uſually termed his addition. Women, who 
were never married, uſe the addition of ſhinſter; widows, that of 
_evidows; which are ſufficient without mentioning any trade or 
_ buſineſs. It is well to inſert the uſual clauſe, as being in health of 
body; or, being ſick in body, but of ſound mind, ce. 


Wir reſpeR to legatees, thoſe alſo ſhould be properly de- 
ſeribed, as thereby they may be diſtinguiſhed from any others; 
and the whole will ſhould be ſo formed as to leave no room for 
doubt concerning the teſtator's intention, and be written in one 
hand writing, (if poſſible) without any interlineation or altera- 

tion, as mentioned towards the latter part of the explanation pre- 


ceding the contents of our work; and if any interlineation or 


alteration ſhould unavoidably happen to be made therein mention 
hereof ſhould be made in the atteſtation, as in page 276. 1 


— rar 


- —— — — 


which it is expreſſed, that he ſhall diſpoſe 
hand and ſeal, &c. it 1s 1 for the teſtator to ſeal his will; 
1 
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ſhould be dated the day and year on which the teſtator figned it ; 
concerning which we have made mention in pages 157. 185, 
And he ſhould put his ſeal as well as his name to the will; for 


although this is not required by the ſtatute of 29 Car. II. even 
with reſpect to real eſtate, and as to perſonal eſtate, we have ſeen 


in page 160. that leſs formality is required in executing a will 


thereof, than a will whereby real eſtate is affected; and that two 

witneſſes are ſufficient, where the will does not concern real eſtate : 

yet if a man derives his power of diſſ ling from any deed, by 
y.writing, under his 


as by an omiſſion thereof the diſpoſition hath been held void. 
And it has been held, that ſealing a will is not a ſufficient ſigning - 

within the ſtatute; therefore, it is prudent for the teſtator both to 
fign and ſeal his will in ſuch place, as we ſhall point out at the 


concluſion of each of the forms or precedents hereafter laid down, 


where ſome further obſervations will occaſionally be made, 


NUMBER 1 


A MaN, poſſeſſed of Money, Plate, Houſehold 
goods, a Leaſehold eſtate for Years ; another 
for Years determinable on the Deaths of Three 
Perſons named in the Leaſe; and having divers 


Sums of Money due to him; but is not poſſeſſed 


of any real eftate, gives the whole to his Wife. 


IN nE name or God, AMEN. I John Stiles, of Cheapſide, 
in the city of London, Linen-draper, being in health of body 


and of ſound mind, memory, and underſtanding, praiſed be God 


for the ſame, do make this my laſt will and teſtament in manner 
and form following : I give, deviſe, and bequeath, unto my be- 


loved wife Mary Stiles, all my money, ſecurities for money, goods, 
chattels, eſtate and effects, of what nature or kind ſoever, 

and whereſoever the ſame ſhall be at the time of my death. 
Asp I do nominate, conſtitute, and appoint my ſaid wife 


ſole executrix of this my laſt will and teſtament, hereby 
revoking and making void all and every other will or wills at any 


time heretofore by me made, and do declare this to be my laſt 
will and teſtament, In witxess whereof I the ſaid John Stiles 


have 
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have hereunto ſet my hand and ſeal this day of 
the year of our Lord 17 | 
'  S$1cNED, ſealed, declared, and publiſhed, 

y the abovenamed John Stiles, as and 
for has laſt will and 8 in the JOHN STILES, 
preſence of us, who, at his requeſt, and 

in his preſence, have ſubſcribed our 

names as witneſſes thereto®, | 

e : Tromas JoNnEs*, 
Rairn Hicks. 


NUMBER II. 


Ax UxMAAAIED Woman, or SPINSTER, poſſeſſed 
of Money, Houſehold goods, and other Perſonal 
_ eſtate. en 


1. Wills to be decently buried in her Pariſh church, 

2. Gives 5ool. to one Brother, 600l. to another, and zool. to 
a Nephew, to be paid when hie attains 21 Years of Age; 
the Intereſt whereof, in the mean time, to be applied to- 
wards his Maintenance and Education. 


3. Refidue to a Brother whom ſhe appoints Ereculor. 


IN Tuz NAME or Gor, AMEN, I Sarah Matthews, of 
German-ſtreet, in the pariſh of Saint James, in.the liberty 
of Weſtminſter, and county of Middleſex, ſpinſter, being 
in health of body and of ſound mind, memory, and un- 
derſtanding, praiſed be God for the ſame, do make this 
my laſt will and teſtament in manner and form following: 
 Fixsr, I will and defire that I may be decently buried 
in the pariſh church of Saint James aforeſaid; Ann I 
ive and bequeath unto my brother John Matthews the 
ſum of 5001; Also, I give and bequeath unto my brother 
William Matthews, the ſum of bool: Also, I give and be- 
qucath tomy nephew WilliamMatthews, ſonof mybrother 
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Figures are put here for the ſake of brevity, and ſo in the other forms 
hereafter laid down; yet it is proper to write the whole of the will in words, 
and that without any contraRtions, | WE | 

If the teſtator makes two parts of his will, as has been mentioned to be 
fometimes done, p. 126. ſay, next after the word “ thereto? as we have likewiſe | 
done to a duplicate thereof. | 5 | 
© Witneſles ſhould be difintereſted perſons, as ſhewn p. 160. | 
4 When there-is no time limited for paying a legacy, the executor has one 
year aſter the teſtatox's death for paying it, as thewn p. 234. 5 


7 Thomas 


870 z fi.) de.] SARAH MATTHEWS. 
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Thomas Matthews, deceaſed the ſum of gool; to be paid 
to my ſaid nephew, when he attains twenty-one years of 
age; and the intereſt thereof in the mean time to be paid 

and applied towards his maintenance and education, in 
ſuch manner as my executor hereinafter named, ſhall in 
3. his diſcretion think fit. ALL the reſt and reſidue of my 
money, goods, chattels, eſtate, and effects, of what nature 
or kind ſoever, I give and bequeath unto my brother 
James Matthews: And I do nominate, conſtitute and ap- 
point, my ſaid brother James, ſole executor of this my 
falt will and teſtament; hereby revoking and making void 
all and every other will and wills at any time heretofore 
by me made, and do declare this to be my laſt will and 
teſtament. IN wiTNEss whereof I have hereunto ſet my 
hand and ſeal, this day of in the year of our 


Lord 17 Ys I. 


50 
o oed 


[ as mn No. 1. 


leg 


Nu MB E R III. 


A W1dow, poſſeſſed of Goods, and Houſes held 


by Leaſes for Terms of Vears. 


1. Gives as Houfe and ſome Houſhold goods to a Son. 


2. Another Houſe to a Daughter, 1 92 
3. Reſidue to another Son, and appoints him Executor. 


In THE NAME or Cop, Aux. I Mary Kemp, of the 
| borough of Honiton, in the county of Devon, widow, be- 
ing ſick and weak in body, but of ſound mind and me- 

mory, praiſed be God for the fame, do make and declare 

this my laſt will and teſtament, in manner and form fol- 


1. lowing : I give, deviſe and bequeath unto my ſon John 


Kemp, his executors, adminiſtrators, and afligns ; all that 
my leaſehold dwelling-houſe, meſſuage, or tenement, ſitu- 
ate and being in the borough of Honiton aforeſaid, now 

in the tenure or occupation of Francis Holland, cabinet- 
maker: AND ALs0, my bureau and book-caſe with glaſs 


doors, my ſilver quart two-handled cup, marked "qd 1 
my large mahogany ſquare table, and mahogany pillar 


2. and claw table, Also, I give, devite, and bequeath 


unto my daughter Elizabeth Kemp, her executors, 
: adminiſtrators, and aſhgns, all that my leaſehold dwell. 
pes Re wy e 
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ing-houſe, meſſuage, or tenement, ſituate and being in ths 

pariſh of Coombrawley, in the ſaid county of Devon, and 

now in the tenure or occupation of Thomas Jones, but- 

3. cher. Af r the reſt, reſidue and remainder of my eſtate 
and effects, of what nature or kind ſoever, I give, deviſe, 

and bequeath unto my ſon Thomas Kemp; and I do here- 

by nominate, conſtitute, and appoint my ſaid fon Thomas 

| ſole executor of this my laſt will and e : In WIr. 

N ESS Whereof I have hereunto ſet my hand and ſeal, this 
day of in the year of our Lord 17 ; | 


btexe5, ſealed, &c, } 5 


(as in No. 1. MARY KEMP, 


sen. 
0 dor x 


J 


[ 


NUMBER IV. 


A Married Womax by virtue of a Settlement 
made previous to her marriage, diſpoſes of Per= 
: ſonal eſtate. | | 3 


i. Mentions her Marriage Settlement. TINY | L 
2, Gives 200l. to ker Huſband; 1ool. to her Brother; and Too. 
to a Coin. | TY 


__ © The eſtates being N in the form they are by this will; if either of 
the legatees die in the lifetime of the teſtatrix, the legacy of ſuch will lapſe, ant 
if it be either of the legacics given to the firſt mentioned ſon or daughter, the 
fame will become the property of the reſiduary legatee, as ſhewn in page £40. 
but if he dic during the life of the teſtatrix; and the other two ſurvive her, the 
reſidue may accrue to them as her neareſt relatives, yet not by virtue of the will. 
Now this the teſtatrix might have prevented by beque athiug to the ſame perſons 
in various other forms; as by limitations treated on p. 135, 136. or by ſuch 
conditions as ſhe might have thought fit to inſert; as for example, ſuppoſe juſt 
before the words, In witneſs” ſhe had added, (Provided always and my will 
is, that in caſe my ſon John die before me; then 1 givez-deviſe, and bequieath, 
what J have herein before bequeathed to him, unto my ſaid daughter Elizabeth; 
but in caſe ſhe die before me, and my ſaid fon John ſurvive me; then I give, &c; 
what I have hercin before bequeathed to her, unto my ſaid ſon John; and if 
my ſaid fon Thomas die before me, and my 1aid ſon John and daughter Eliza- 
beth ſurvive me; then I give, &c. what IT have hereinbefore bequeathed to my 
ſaid fon Thomas, unto my ſaid fon John and daughter Elizabeth, equally to be 
divided between them, and do appoint them joint executors of this ty will. 
And if all my ſaid children die before me; then I give, &e. all that is herein- 
before bequeathed to my ſaid children; unto all and every legitimate child or 
children as ſhall be begotren and born of their ſeveral and reſpective bodies at 
the time of my death, equally to be divided, and their ſeveral and re ſpectivę 
Thares paid, aſſigned, and delivered fo them, as they ſhall ſeverally and re- 
ſpektively attain the age of twenty-one years; and for the purpoſe of thus pro- 
viding for my ſaid children's children in caſe all my ſaid children ſhall die be- 
fore me, do appoint my couſins James and William Thompſon, joint executors = 
of this my will.“ „In witceſs,” &c. (as in the will. . | 


| 
. 


voneeraing which, ſee page 149, 1444 136, 146. 
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3. Rejidue to he e ually divided between. a Nephew and Niece, 
of living at Teſtatrix's Death ; if etther be dead, deceaſed”s 


Share to go to the Survivor. 


4. Appoints her Brother ſole Executor. iT 


IN ITE NA or Cob, Amex, I Elizabeth Mills, 
now wife of John Mills, of the pariſh of Saint Margaret, 
_ Weſtminſter in the county of Middleſex, Eſquire, late 
Elizabeth Field, ſpinſter, being fick and weak in body, 
but of ſound and diſpoſing mind, memory, and under- 
ftanding, praiſed be God for the ſame, do hereby, in pur- 


1. ſuance and exerciſe of the 3 and authority given and 
e 


reſerved to me, in and byt 8 made previous to 
my marriage with the faid John Mills, and by force and 
virtue of all and every the power and powers, authority 
and authorities in me ben g, or enabling me theretof, make 
my laſt will and teſtament in manner following, that is to 


2. ſay, I give and bequeath unto my beloved huſband the ſum 


of 2col. Also, I give and bequeath unto my brother Wil- 
liam Field the ſum of 100. Also, I give and bequeath un- 
2. to my couſin Ann Soam, widow, the ſum of 1001. ALL the 
reſt, rehdue, and remainder of my eſtate and effects, of 
what kind or nature ſoever which J have or ſhall have 
right to diſpoſe of, I give and bequeath unto my nephew 
and niece, James and Mary Field, equally ta be divided 
between them, in cafe they are both living at the time of 
my death; but if either of them ſhall happen to die before 
me, then 1 give and bequeath the fhare of him or her ſo 


4. dying to the ſurvivor of them. AN p I do hereby nominate, 


_ conſtitute, and appoint my brother William Field afore- 
| ſaid, ſole executor of this my laſt will and teſtament, I&x 
w?TNess Whereof I have hereunto ſet my hand and ſeal, 


the day of in the year of our Lord, 17 . 
Lien en ðᷣ os 5 ES. 
76e %, No. 1.1 ELIZABETH MILLS. | 4: 


It is uſual at the beginning of a married woman's will to mention, or as it 
35 properly termed, to recite the ſubſtance of the deed of ſettlement, or bond by 


' which ſhe derives her power of bequeathing ; as the date thereof, the parties 
thereto, the eſtate or effects ſettled or mentioned therein, and the power ſhe has 


thereby for diſpoſing ; which is commonly doae in the ſame or like words as 


are contained in the ſettlement or bond: yet as it often happens, when a mar- 
ried woman has a deſire to make her will, that ſhe cannot immediately have re- 


courſe to her deed of ſettlement or bond (the ſame being uſually lodged in a truſ- 


2ce's hands), I have here laid down this conciſe method, whereby a married 
woman may effectually diſpoſe of eſtate or effects, 8 the has ſufficient | 


powet by virtue of any ſettlement made previous to 


er marriage for ſo doing; 
NUMBER 


2. 


2. 


8. 


25 


2, 
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NUMBER V. 


A Max having Money, Goods, and Effects, and 


no real Eſtate. 


Gives to his Son 4001. To a Daughter, gool. 
To two Daughters, gool. each, to be paid when they attain 


their ſeveral Ages of 21 Years, or be married: The Inte- 


reſt, in the mean time, to be applied for their Maintenance, 
Proviſo, if the Daughters marry under age, and without their 


Mother's Conſent, their Legacies to go to firft mentioned Sor 


and Daughter. 3 
Gives to Wife the uſe of Houſehold goods during her Life, and 
the whole thereof to his Son after her Death, — 


« Reſidue to Wife, who is made Executriæ. 


IN TE wane of Gon, Arrx, I John Tomkin, of 


the pariſh of Saint Martin in the Fields, in the county of 
Middleſex, Baker. being in healtheof body, and of ſound 
minds, memory, and underſtanding, praiſed be God for the 


fame, do make this my laſt will and teſtament in manner 
following: I give and bequeath to my ſon Thamas Tomkin, 
the ſum of gool. and to my daughter Mary Tomkin, the ſum 


of gool. Also, I give and bequeath unto my daughters 


Jane and Frances Tomkin, the ſum of gool each; to be 


ters as Mall be married, Without having obtained conſent 
Logs . | CN 


paid when and as they attain their ſeveral and reſpettive 
ages of 21 years, or on the day or days of their reſpective 
marriage, which ſhall firſt happen, provided they marry 
with conſent as hereafter da. Fora ; and until my ſaid 


daughters Jane and Frances ſhall ſo attain their ages of 21 
years, or be married, my will is that the intereſt or pro- 


duce of their ſeveral legacies ſhall be paid and applied to- 


Wards their maintenance and education, in ſuch manner 
as my executrix herein after named, ſhall according to her 
diſcretion think fit: PRovipevD always, nevertheleſs, and 


my will and mind is, that in caſe one or both of my ſaid 
daughters Jane and Frances ſhall marry before having at- 
tained 21 years of age, and without having firſt obtained 
conſent in writing under the hand of my Faid gxecutrix, 
then from and immediately after ſuch one or both of them 
as may he fo married, I do hereby give and bequeath the 
legacy or {aid ſum of gool of ſuch gf my ſaid two daugh- 
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as aforeſaid, unto my ſaid ſon Thomas, and my daughter 
4. Mary Tomkin, equally to be divided between theme. And 
I do hereby give to my wife Elizabeth Tomkin, the uſe 
x the whole of | 8 
of one Ratte, my plate, linen, china, houſehold goods 
and furniture, which ſhall be in my dwelling-houſe 
the x | | . 
at, time of my death, ro oLD, uſe, occupy, and poſſeſs 
the ſame during her life; and from and immediately after 
her death, I give and bequeath the ſaid plate, linen, 
china, houſehold goods an furniture, unto my aforeſaid 
5. ſon Thomas Tomkin, Arr the reſt, reſidue, and re- 
mainder of my money, goods, chattels, eſtate and effects, 
Ne herein | 

of what nature or kind ſocver, not, before given or diſ- 
poſed of, after payment of my juſt debts, funeral expences, 
and the expence of proving this my will, I give and be. 
gqucath unto my ſaid wife; and I do make, nominate, con- 

Sinus and appoint, my ſaid wife fole executrix of this my 
laſt will and teſtament, hereby revoking and making void 
all and every other will and wills at any time heretofore 
by me made, and do declare this to be my laſt will and 
teſtament. Ix witxtss whereof I have hereunto ſet my 
hand and ſeal the day of in the year of our 

Lord 17 * FI 


SIGNED, ſealed, declared, and publifſied 
Lu the abovenamed ohm Tomłin the teſ- 
lator, as and for his laſt will and teſta- 5 
ment (the above era ſement and interli- JOHN TOMKIN. 
_ neattons therein being firſt made, namely, 
the words, (one half of } eraſed,and the 
words (the whole of ) interlined, like- 
wiſe, the word (the) and the word 
herein interlined in the preſence of 
us, who, at his requeſt, and in his pre- 
_ fence have ſubſcribed our names as wit- 
ve ſſe „5 | 175 5 


ſeosg oi 
o ddeſd. 


J 


[ 


Lazarus MirtfroORD. 
 Noau OLIVER. 


& If a legacy in this caſe is not given over to another, the condition will not 
be effectual, as mentioned page 171, 1727 . 
u It is common both in wills and deeds to cut or ſcrape out miſtakes and 
wrong words or letters, but it is far better to eraſe the ſame in the above form, 
and to take notice thereof in the atteſtation, as we have here done for 
an c::ample, | 1 | | 
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A Man having a large Stock in Trade, and other 
Perſonal eſtate to a conſiderable Amount; but no 
Real eſtate. CEOS 


1. Takes Notice that his Wife is provided for by Settlement, and 
as a Token of Love gives her ſome Plate, Houſehold g:ods, 
and Mourning. "© 

2. Gives Legacies to two Brothers for Mourning. 

3. Legacies to Executors for Care and Trouble. "A 

4. Rejidue of Houſehold-goods, Chattels, Stick in Trade, Eflate 
and Effects, to two Perſons upon Truſt to ſell; and the 
Money ariſing therefrom, and from Debts due to him, 10 
place out at Intereſt for the Benefit of hes Son and two 
Daughters, ___ other Children as he might have 
living, or his Wife be enſient with at the Time of has 
Death. The Intereſt to be applied towargs their Mainte- 
nance and Educotion, and the ies +4 to be paid at their 
ſeveral Ages of twenty-one Years. In caſe any or either 
die under Age, leaving Iſſue, ſuch ts have their Parents 
Share; and in caſe of all their Deaths without Iſſue, Wije 
to have the Whole. If ſhe be then dead, Teſtator's Bio- 


tiers to have t. „ | 
| 5. Truſiees empowered to alter or change the Securities on which 
the Moneys be placed, and to apply the Children's Share of 
zie Principal for putting any or either of them to Buſineſs, 
or ſetting them up therein or advancang them in Marriage. 
6. Indemmfied againſt Expences and involuniary Loſ p. 
7. Appointed Executors, and conſtituted Guardians with Taſſa— 
weer Me, | | 5 55 
IN THE NAME OF Gon, Amen, I William Wharton, 
of the pariſh of Saint Martin in the Fields, in the county 
of Middleſex, Upholſterer, being ſick and weak in body, 
but of ſound and diſpoſing mind, memory, and under. 
Randing, thanks be to God for the ſame, do make 
| this my laſt will and teſtament in manner following: 
1. WHEREAS my dear and loving wife Martha Wharton 
is provided for by ſettlement made on her marriage, and 
thereby, on my death, will, amongſt other things, be en- 
titled to, and poſſeſſed of a dwelling houſe, meſſuage, or te- 
nement, ſituate and being at Knightſbridge, in the pariſh of 
Saint George, Hanover Square, in the ſaid county of Mid- 
dleſex, for the term of her life: Now, in token of the love 
and affection I have and bear for and towards my ſaid wife, 
I give and bequeath to her all the plate, linen, china, houſe- 
Lge 95 | | | hold 
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hold goods, and furniture of all kinds, which ſhall be inthe 
aforeſaid dwelling-houſe at the time of my death, and alſo 
the ſum of 20 guineas for a ring and mourning, Ax DI give 
and bequeath to my brothers John and Thomas Wharton, the 
like ſum of 20 guineas each for a ring and mourning, ALso, 
I give and bequeath unto John Jones, and Thomas Jenkins, 
of Knightſbridge aforeſaid, Eſquires, my executors and truſ. 
tees hereinafter named, the ſum of Gol each, for the care and 


trouble they may have in executing this my will, and per- 


the ſaid John 


forming the truſts hereby in them repoſed, ALL the reſt, 


reſidue, and remainder of my plate, linen, china, houſehold 


goods and furniture, and all my other goods, chattels, ſtock 
in trade, eſtate and effects of what nature or kind ſoever, not 
herein- before given or bequeathed, I give and bequeath unto 

42585 and Thomas Jenkins, ro HoLD to them 


the ſaid John Jones and Thomas Jenkins, their executors, ad- 


miniſtrators and aſſigns, upon this ſpecial truſt and confi- 
dence nevertheleſs, that is to ſay, that they my ſaid truſtees, 


or the ſurvivor of them, or the executors or adminiſtrators of 


ſuch ſurvivor, do and ſhall, as ſoon as convenient after my 
death, ſell and diſpoſe thereof, and call in and receive all ſuch 


debts, ſum or ſums of money, as ſhall be due or-owing to me 


at the time of my death, and place the moneys ariſing by 


ſuch ſale or diſpoſal, and the moneys ſo to be called in andre. 
ceived, upon government, or other good and ſufficient ſecu- 


rity, in their own names, and in ſuch manner as they ſhall 
think proper; AND ALso in truſt, that they do and ſhall re. 
ceive the intexeſt and dividends thereof from time to time, as 


the ſame ſhall become payable, and pay, apply, and diſpoſe of 
the ſame, or a ſufficient part thereof, for and towards the 
maintenance, education, ſupport, and bringing up of my 


ſon James, and my daughters Mary and Elizabeth Whar- 
ton, and ſuch other child or children, as I ſhall have living, 


or that my ſaid wife may be enſient with at the time of my 


been applied for and towa 
of my ſaid children as aforeſaid, or for putting any oreither 


death, until my ſaid children ſhall ſeverally and reſpectively 


attain their ſeveral and reſpective ages of 21 years; and when 


and as my ſaid children ſhall ſeyerally and reſpectively attain 


their ſaid age: of 21 years; in truſt to EN aſſign, transfer, 
and convey all the ſaid reſidue of my e 


ate and effects, with 
the intereſt, dividends, an e eee as ſhall not have 
s the maintenance and education 


of them to buſineſs, or otherwiſe advancing any or either of 
them in life, purſuant to the power hereinafter for that pur- 
poſe contained, equally unto and amongſt all my ſaid chil. 


dren, when and as they ſhall ſeverally and reſpectively attain 


their ſaid ages of 21 years: and in cafe any or either of my 


ſaid children ſhall kappen to die before having attained 21 


years of age, without leaving iſſue of his or her body lawfully 


begotten; 
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begotten; then in truſt to pay, aſſign, transfer, and convey 
all the ſaid reſidue of my eſtate and effects, and the intereſt, 
divideads, and produce thereof, or ſuch part thereof as ſhall 
remain unapplied as aforeſaid, unto ſuch of my ſaid children 
as ſhall live to attain his, her, or their reſpective age or ages 
of 21 years, ſhare and ſhare alike, if more than one. But in 
caſe any or either of my ſaid children ſhall kappen todie un- 
der age, leaving iſſue of his, her, or their body or bodies 


tawfully begotten ; then in truſt to pay, aſſign, transfer, and 


convey the part or ſhare of ſuch deceaſed child or children 
unto ſuch his, her, or their iſſue, ſhare and ſhare alike (if 
more than one,) when and ſo ſoon as they ſhall ſeverally and 
reſpectively attain their ſeveral and reſpective ages of 21 
years, and to pay and apply the intereſt, dividends, and pro- 


- duce thereof, in the mean time, for and towards their re- 


ſpective maintenance and education. But in caſe all and every 


of my ſaid children ſhall happen to die under age, and with- 


out leaving iſſue of his, her, or their body or bodies lawfully 


| begotten; then in truſt to pay, aſſign, transfer, and convey. 
the ſaid reſidue of my eſtateand effects, and the intereſt, divi- 


- dends, and produce thereof, or ſuch part thereof as ſhall remain 


unapplied as aforeſaid, unto my ſaid dear and loving wife Mar- 


tha Wharton. But in caſe ſhe ſhall be then dead; then in truſt, 


to pay, aſſign, transfer, and convey the ſame unto my aforeſaid 


two brothers John and Thomas Wharton, or ſuch one of 
them as ſhall be then living; and I do hereby empewer and 
direct my ſaid truſtees to pay, aſſign, transfer, and convey 


the ſame accordingly. Ax D Ido authorize and empower my 


' ſaid truſtees, from time to time, as often as they ſhall thin 
proper, to alter and change the ſecurities on which the faid 


reſidue of my eſtate and effects ſhall heresfter be placed out, 
and from time to time, as often as they ſhall think fit, again 
to place the ſame ont upon government, or ſuch other good 
_ ſufficient ſecurity or ſecurities, as they ſhall think proper; 
and I do hereby alſo authorize and . ee my ſaid truſtees 


to apply the reſpective part or hare of any or either of my 
aforeſaid ckildren, or the reſpective part or ſhare of any of 


either of their lawful iſſue (in caſe any or either of them dic 


under age leaving iſſue asaforeſaid) of and in the faid reſidue 
of my eſtate and effects for putting any or either of my ſaid 


children, his, her, or their lawful iſſue out to buſineſs, or 


any ſuitable employ, or for ſetting him, her, or them up in 
buſineſs, or advancing him her or them reſpectively, in any 
employ or otherwiſe, for his, her, or their reſpective ad- 
vancement in the world by marrying, orotherwiſe howſvever, 
any thing in this my will contained to the contrary thereof in 


any wiſe notwithſtanding, Ax i u will and meaning, 
+ that my ſaid truſtees, or either G wu..1, ſhall not be liable to 
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anſwer or make good any loſs or loſſes that ſhall or may hap. 
pen to the aforeſaid reſidue of my eſtate and effects, in 


placing out the truſt moneys according to the directions in 


this my will or in tranſacting any money affairs, or other- 
wiſe relating to or concerning the execution of the truſts men- 
tioned in this my will, unleſs the ſame ſhall appear to happen 
by or through their or either of their willful neglect or default; 
nor ſhall either of them my ſaid truſtees be anſwerable or 
accountable for the acts, deeds, receipts, or diſburſements 


of the other of them; but each of them ſhall be anſwerable 
only for his own ſeparate acts, deeds, receipts, and diſburſe. 


ments: And I do hereby direct that my ſaid truſtees ſhall 


and may pay and reimburſe themſelves and himſelf out of 
the aforeſaid reſidue of my eſtate and effects, all reaſonable. 


aud neceſſary coſts, charges, and expences whatſoever, that 


they oreither of them ſhall or may bear, pay, be put unto, or 
ſuſtain in or about the execution of this my will, or the truſt. 
hereby in them repoſed. AND LasTLy, I do hereby no- 


minate, conſtitute, and appoint my ſaid truſtees the ſaid John 


Jones and Thomas Jenkins, executors of this my laſt will 
and teſtament: and I do hereby alſo nominate, conſtitute 
and appoint my ſaid wife, ſo long as ſhe ſhall continue my 


| widow, and no longer, together with my faid truſtees, guar- 
_ dians of my aforeſaid ſon James, and my daughters Mary and 


Elizabeth Wharton, and of all, any, and every ſuch other 
child or children as I jhall have living, or that my ſaid wife 
may be enſient with at the time of my death*: and do hereby 
revoke and make void all former and other will and wills by me 
at any time heretofore made, and do declare this to be my 


laſt will and teftament: In WITNESS whereof I have at the 


bottom of the two firſt ſheets of this my will (the whole where- 


of is contained in three ſheets of paper) ſubſcribed my name, 


To appoint guardians any father has power, as was ſhewn in page 102. 


* 


and to this third and laſt ſheet, ſet my hand and ſeal® this 


day of in the year of our Lord 17 . 
. . Mo ee ag | F 
$16NED, ſealed &c. ] n Pt . 
F 
5 | | 7 


* | « 
o 
— 


s When the will is contained in more than one ſheet of paper, the ſheets in 


which it is contained are uſually tied together at the top with incle or tape, and 
then the teſtator writes his name on the right hand ſide, at the bottom of each 


and puts his ſeal to the laſt, The witneſſes write their names at the bottom 


on the left hand fide of all the ſheets; in the laſt whereof, over the place where 

thoſe write their names, it is wrote ©« Signed ſcaled, &c.” ſas in No. I.] but in 
the other ſheets only the ſingle word “ Witneſſes,” is wrote juſt over the place 
Where they write their names. | | 1 755 „ 
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NUMBER VII. 


A Manx poſſeſſed of Real eſtates, Copyhold eſtates 
of rene, Perſonal eſtate, and Effetts. 


1, Deviſes a Real eftate to one in Fee-fimple, 
2. An Annuity to a Siſter for Life, payable out of every of Teftator's 

Freehold and Copyhold eftates, except the Eftate before deviſed ; 

to be paid by half-yearly Payments free of all Charges, c. 

with Power for Annuitant to enter and di Nrain after twenty 

Days Non-payment. 

3. Another Annuity to Wife out of ſame Fhlater, payable 's in the ſame 
| 7 anner, and with the ſame Power to diſtrain as given ta the 
iſter. 
4. Another to 2 Couſin ont of fame Eſtates, payable to ber at a 
certain Sum per Week (excluſive of her Hufſhand's Control,) 
with ſame Power to enter for Nau: payment, as given 10 the 
 OSfeer. 
5. Deviſes the Eftates A with all the Annuities to another 
| Sifter for Life. 
6. Aﬀeer the Siſter's Death weſts rhe fame in | Traftees for Pore 
Contingencies, Tc. 
2. Dewiſes the Eftates to another Sifter for Li of, 

T he ſame to a Man for Life. Then to Deviſce's Iſſue in Tail 
Male, and in Default of Iſſue Male to his {ue Female, aud 
the Hates Male of their Bodies. 

9. In Default of Iſſue from laſt-mentioned Deviſee, deviſes the 
2 to a Kinſman for Life. Then to K een, s {fue in Tail 
alc. 
10. Charges the Efates with Pajment of a certain Sor, if laſt- men- 
tioned Dewiſce, or his Iſſue, have them by the Dewi iſe. | 
11, I laſt-mentioned Deviſce die without Iſſue; ſame Eſtates deviſed 
To another Perſon for Life, and then to his Iſſue; and on Failwre 
thereof to Teftator's own right Heirs for ever. 
12. Directs Debts, c. to be paid out of Perſonal _ 
13. Deviſes to a Public Charity. 
14. Pecuniary and ſpecific Legacies to a Siſter. | 
5+ Refid due to Wife, and . mand her aud a Siſter Executria IXES. 


IN Tat 11 OF Gop, Aux. 1. Thomas Noble, 
of Fenchurch-Street, in the city of London, Eſquire, being 
fick and weak in body, but of ſound and diſpoſing mind, 
memory, and underſtanding, praiſed be God for the ſame, 
F jf et woe nopt uy 3 


1. 


2. 
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do make and declare this my laſt will and Udet in 
manner and form following, that is to ſay, I give and deviſe 
all that my meſſuage or tenement, land, and hereditaments, 
with the appurtenances, ſituate, lying, and being in the pa- 
riſh of Roſeneſne, in the county of Nenbigh, and now in the 
tenure or occupation of David Bruce, yeoman, unto William 
Noble, of the pariſh of St. Afaph, in the ſaid county of 
Denbigh, clerk, his heirs and aſſigns for ever: Also, I 
give, grant and deviſe unto my ſiſter Elizabeth Coleman, 


_ widow, and her aſſigns, for and during the term of her natu- 


ral life, one clear yearly annuity, rent-charge or ſum of 4ol, 
of lawful money of Great Britain, to be ifſuing and payable 


out of all and every other my freehold eſtate or eſtates, fituate 


and being in the county of Denbigh aforeſaid, and the 


county of Middleſex, or either of them, or elſewhere, 
not herein before deyiſed, and out of my copyhold eſtate, 
ſituate, lying, and being at Potters Bar in the ſaid county 


of Middleſex (which ſaid copyhold eftate I have ſurrendered 


to the uſe of this my will;) the ſaid annuity or rent-charge 
to be paid to my ſaid ſiſter by equal half, yearly payments, 
the firſt whereof to begin and be made at the end and expi- 
ration of ſix kalendar months next after my deceaſe, and 


always to be paid free and clear of and from all manner of | 
taxes, charges, and impoſitions whatſoever, to be taxed, 


: charged, or aſſeſſed upon the ſaid annuity, or upon my faid 


ſiſter, in reſpect thereof by authority of parliament, or 


otherwiſe howſoever; and if it ſhall happen that the ſaid 
annuity or rent- charge of 3ol, or any part thereof, ſhall be 


behind or unpaid by the ſpace of 20 days next over or after 


any or either of the ſaid days whereon the ſame is made pay- 


able, and ought to be paid as aforeſaid being lawfully de- 


manded, ) that then and from thenceforth, and from time to 


time as often as the ſame or any part thereof ſhall be ſo in 
arrear and unpaid, it ſhall and may be lawful to and for my 


ſaid ſiſter Elizabeth Coleman, and her aſſigns, upon the 


ſaid freehold and copy hold eſtate and eſtates, every or any 


part or parts thereof, to enter and diſtrain, and the diftreſs 


and diftrefſes there found to take, lead, drive, and carry 


away, and to impound, detain, or otherwiſe to ſell and 


diſpoſe of the ſame, until thereby or otherwiſe, ſhe and 


they ſhall be lawfully ſatisfied and paid ſuch annuity or 


yearly rent-charge, or ſo much thereof as ſhall be i in arrear, 
| d See the reaſon of this adder, page 128, 


together 
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together with all coſts, charges, and expences whatſoever as 
ſhall be occaſioned by ſuch entry, diſtreſs and fale', ALso, I 
give, grant, and deyiſe unto my beloved wife Jane Noble and 
her aſſigns, one annuity or clear yearly rent charge of Jol, 
of lawful money of Great Britain, for and during the term of 
her natural life, to be iſſuing and payable out of and from 
all and every my ſaid other freehold and copyhold eſtate and 
eſtates aforeſaid, not herein before particularly deviſed, and 


to be payable to her half-yearly; in the manner and with 


4+ 


the like power for my ſaid wife Jane Noble to enter upon 
the ſaid premiſes, and to make diſtreſs and diſtreſſes, and 
to make ſale thereof in caſe of non-payment of ſuch an- 


nuity, or any part thereof, as is herein before given to my 
ſiſter Elizabeth Coleman, in caſe of non-payment of her 


annuity or rent-charge of 4ol, or any part thereof as afore- 
ſaid, ALso, I give, grant, and deviſe unto my couſin Fran- 
ces Julian, wife of John Julian, of Wrexham, in the county 
of Denbigh aforeſaid, tallow-chandler, age other annuity or 


clear yearly rent-charge of 10l 8s of lawful money of 


Great Britain, for and during the term of her natural life, 
to be iſſuing and payable out of and from all and every my 
ſaid other freehold and copyhold eſtate and eſtates aforeſaid, 
not herein before particularly deviſed, and to be paid to her 


weekly after the rate of 4s a week; and her receipt ſhall be 


a ſufficient diſcharge for the ſame, which ſhall not be ſubje& 
to the control or intermeddling of her ſaid huſhand John 
Julian; with the like power and with the ſame authority 
for the ſaid Frances Julian to enter upon the ſaid premiſes, 
and to make diſtreſs and diſtreſſes, and to make ſale thereof 
in caſe of non-payment of ſuch annuity, or any part thereof, 
as is herein before given to my ſaid ſiſter Elizabeth Co'e- 
man, in caſe of non-payment of her annuity or rent- charge 
of gol a year, or any part thereof as aforeſaid. Also, I 
give and deviſe all and every other my ſaid frechold and 
copyhold eſtate and eſtates whereſoever as aforeſaid, not 
herein before particularly deviſed, but charged and charge- 


; i This annuity being charged on real eſtate, the executor has no more con- 
cern therewith than he has with a deviſe of real eſtate, mentioned page 166, 
wherefore the annuitant may enter and make diſtreſs and (ale without his 
intervention. It is moſt uſual to make an annuity payable from the firſt quar- 


ter day aſter teſtator' 5 N as in No, VIII. clauſe 2. Page: 875288. 


able 


6. 
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able with the pay mont of the ſaid reſpectire yearly an- 
nuities or rent- charges herein before IE mentioned, 
unto my ſiſter Mary Noble, > Sos. or and during the term 
of her natural life: Ax D from and immediately after the 
determination of that eſtate, by forfeiture or otherwiſe, I give 
and deviſe the ſame and every part thereof, unto James 
Spence and Daniel Dowling, of Tottenham-court-road, in 
the ſaid county of Middleſex, gentlemen, and to their heirs, 
in truſt only, to preſerve and ſupport the contingent remain- 
ders and uſes Rein after limited from being defeated, 
barred or deſtroyed; and for that purpoſe, from time to 
time, and at all times, to make entries and bring actions as 

occaſion may be or require: nevertheleſs to permit and ſuf- 
fer the ſaid Mary Noble to receive and take the rents, iſſues, 
and profits thereof for and during the term of her natural 
life: Anp from and immediately after the deceaſe of my 
ſaid fiſter Mary Noble, I give and deviſe all and every my 
ſaid other freehold and copyhold eſtate and eſtates, ſo given 
to my ſaid fiſter Mary Noble, for life as aforeſaid, and 
charged and chargeable with the ſeveral and reſpective 


| annuities as aforeſaid, unto and to the uſe of my ſaid 
ſiſter Elizabeth Coleman during the term of her natural 


life; and from and immediately after the determination 


of that eſtate by forfeiture or otherwiſe, then I give and 


deviſe the ſame, and every part thereof, unto the ſaid James 
Spence and Daniel Dowling, and their heirs in truſt as 
aborefaid, to preſerve and ſupport, &c. | as in clauſe b, only a 


. different name]: AND after her deceaſe, then I give and 


deviſe all and every my ſaid other freehold and copyhold 


_ eſtate and eftates whereſoever, deviſed to my ſaid ſiſter Eli- 
ꝛzabeth Coleman as aforeſaid, and charged and chargeable as _ 


aforeſaid, unto the ſaid William Noble for and during the 
term of his natural life; and from and immediately after the 


determination of that eſtate by forfeiture or otherwiſe, I give _ 


and deviſe the ſame, and every part thereof, unto the ſaid 


James Spence and Daniel Dowling and their heirs, in truſt 
as aforeſaid to preſerve and ſupport, &c. | as in clauſe b, only 
a different name]: and from and immediately after the de- 
ceaſe of the ſaid William Noble, I give and deviſe all and 


_ every my ſaid other freehold and copyhold eftate and 


eſtates ſo given to the ſaid William Noble for life as 


aforeſaid, and charged and chargeable as aforeſaid, unto 
and to the uſe and behoof of the firſt ſon lawfully begotten, 


or to be begotten of the ſaid William Noble, and the heirs 


male of the body of ſuch firſt ſon lawfully iſſuing; and for 


default of ſuch iſſue, to the uſe and behoof of the ſecond, 
third, and all and every other fon and ſons of the ſaid Wil- 


liam 
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Var Note, and the heirs male of the body and bodies of 


ſuch ſecond, third, and other ſon and ſons lawfully begotten 
or to be begotten, ſeverally and ſucceſſively, as they ſhall be 
in ſeniority of age and priority of birth; that is to ſay, the 
eldeſt of ſuch ſon and ſons, and the heirs male of his and their 
body and bodies being always to be preferred before the 


younger of ſuch ſon and ſons, and the heirs male of his and 


their body and bodies lawfully to be begotten ; and for de- 


fault of ſuch iſſue, then I give and deviſe all and "oy my 
ſaid other freehold and copyhold eſtate and eſtates whereſoever 


as aforeſaid deviſed, to the firſt daughter of the ſaid William 
Noble, lawfully begotten or to be begotten, and to the heirs 


male of the body of ſuch firſt daughter lawfully iſſuing; and 


2 for default of ſuch iſſue, then to the uſe and behoof of the 


ſecond, third, and all and every other daughter and daughters 


of the ſaid William Noble, and to the heirs male of the body 


and bodies of ſuch ſecond, third, and other daughter lawfully 
begotten, or to be begotten, ſeverally and ſucceſlively, as they 


ſhall be in ſeniority of age and priority of birth: AND for 


default of ſuch iſſue, then I give and deviſe all and every my 


ſaid other frechold and copyhold eſtate and eſtates where- 


ſoever, ſo deviſed to the iſſue of the ſaid William Noble as 


aforeſaid, and charged and chargeable as aforeſaid, unto and 
to my kinſman John Banks, ſon of Thomas Banks of Wrex- 


ham, in the county of Denbigh aforeſaid, tallow-chandler, 


by Jane his wife, for and during the term of his natural life; 
and from and immediately after the determination of that 


eſtate, by forfeiture or otherwiſe, then I give and deviſe the 


_ Tame, and every part thereof, unto the ſaid James Spence and 


| © Daniel Dowling, and their heirs in truſt as aforeſaid, to pre- 


_ ſerve and ſupport, &c. | as in clauſe G, only a different name], 
and from and immediately after the deceaſe of the ſaid John 
Banks, I give and deviſe all and every my ſaid other freehold 


and copyhold eſtate and eſtates whereſoever, ſo given to the 


ſaid John Banks for life, as aforeſaid, and charged and 
- chargeable as aforeſaid, unto and to the uſe of the firſt ſon of 


the faid John Banks, lawfully begotten, &c. [the ſame as to 


the iſſue of William Noble in clauſe 8.|; AN p my will is, that 
in caſe the abovenamed John Banks or his iſſue ſhall at any 
time hereafter be ſeiſed or poſſeſſed of the freehold and copy- 
hold eftates ſo deviſed as aforeſaid, the ſum of 1001 ſhall 


then be paid to William Banks, brother of the ſaid John 


2 Banks; and I do hereby charge the ſaid eſtates with the 
11. 


payment thereof accordingly : Ax p for default of ſuch iſſue 


of the ſaid John Banks, I give and deviſe all and every my 
' ſaid other freehold and copyhold eſtate and eſtates where- 


ſoever, ſo deviſed to the iſlue of the ſaid John Banks, as 
aforeſaid, and charged and chargeable with the payment of 
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the ſeveral annuities, as aforeſaid, unto and to Thomas Wat. 
ſon, of, &c. and his iſſue | i /ame manner as deviſed to William 
Noble in clauſe 8.]: and for want of ſuch iſſue, to my own 
12. right heirs for ever. Ax I do will, order, and direct, that 


all my juſt debts, funeral expences, and the charges of prov- 


ing this my will, be, by my executors herein after named, 
paid and diſcharged out of my perſonal eſtate; and after 
13. payment thereof, I give and bequeath to the preſident, 
_ treaſurer, and governors of Chriſt's Hoſpital, London, the 


ſum of 200l for the uſe of the ſaid hoſpital ; the ſame to be 


14. paid within nine months after my deceaſe. ALso, I give 
and bequeath unto my ſaid ſiſter Elizabeth Coleman, the ſum 
of 2ol, my gold watch, filver pint and quart cups, marked 
15. T. N. and all my filver tea-ſpoons. ALL the reſt, reſidue 
and remainder of my perſonal eſtate, of what nature or kind 
ſoever, I give and bequeath the ſame, and every part thereof 
(after the payment of my debts, funeral expences, charges 
of proving this my will, and legacies as aforeſaid} urito my 
ſaid wife Fai Noble: Anp I do hereby nominate, conſtitute, 
and appoint my ſaid wife Jane Noble, and my ſaid ſiſter 
Elizabeth Coleman, executrixes of this my laſt will and teſta- 


ment ; hereby revoking and making void all former wills and 


1 By thoſe deviſes and limitations begun at clauſe 5, may be perceived how a 
man may limit his lands to as many perſons as are in being for life, with re- 
mainders in tail to as many of them as he thinks fit; and hereby he acts con- 


ſiſtent with the rules of law and equity; as here, although neither of the perſons 


to whom thoſe eſtates are in this manner deviſed. for life; can convey for any 


longer term than his or her own life; yet the iſſue to whom the eſtates are li- 


mited, and who will by this deviſe take eſtates tail, either of them, when in poſ- 
feſſion, may be enabled, by ſuffering a common recovery, to convey the inheri- 


115,n.) without any remainder or reverſion expectant thereon, the entail may be 
effectually barred by a fine. Concerning a remainder we gave a hint 1n page 
33 and here we have a deſcription both of a remainder and reverſion, as here 

we ſee eſtates are given to ſeveral perſons for life, with limitations to their iſſue 


in tail, which are called remainders; and for want of ſuch iffue the teſtator ul- 
timstely gives the eſtates to his own right heirs for ever, which latter is called a 


reverhon, and this would have exiſted had the teſtator made no mention thereof; 
for it there be a gift for life or in tail, and no diſpoſition of the fee, the rever- 

ſion is, without any ſpecial reſervation, veſted in the donor by act of law, and 
the fee will return to him or his heirs after the eſtate carved thereout is ſpent, 


tance: So where real eſtate is devifed to any one in fee tail general (defigned p. 


unleſs prevented by a recovery being fuffered. Now where there is no remainder 


over the tenant in tail general may effectually bar the entail by a fine, provided 


he hath alſo the reverſion in himſclf, which he may poſſibly have on the donor's 


ddeach, as being his right heir. But where there is any renrainder over, or a re- 

verſion that is not in the tenant in tail, a recovery ſhould be ſuffered for effec- 
tually barring the whole. To explain the reaſon of this and other points here 
touched upon, a copious treatment on the doctrine of remainders, reverſions, 
fines, and recoveries, would be requiſite; and as this might probably be tedious 
to ſome of our readers, and like wiſe would be rather an invaſion on the general 
fubjects of this work, we ſhalb refer ſuch as are deſirous of fuller information, 
to Black. Com. 2 . 163. 175. 349. 357. where this doarine is diſcuſſed. 


teſt z. 
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teſtaments at any time heretofore by me made, and do de- 
clare this to be my laſt will and teſtament. | In WIT N ESS 
whereof I have, at the bottom of the three firſt ſheets of 
this my will (the whole whereof is contained in four 
meets of paper), ſubſcribed my name, and to this fourth 


and laſt ſheet my hand and ſeal, the day of 
in the year of Lord if, | 
| 1 ne year of our Lord 17 — 
Stex p, ſealed, c. [as in No. . | * 1 
only here muſt be three witneſſes. | THOMAS NOBLE. o © 
1955 | Do 
; by 


NUMBER VII. 


A Max makes his Will of his Real eſtate only, 
and deviſes the ſame to a Single Woman, charge- 

able with an Annuity given to his Natural Daugh- 
ter thereout. t 


1.-Deviſes the Eſtate ſubjed to the Annuity, | 
2. Gives the Annuity payable Half yearly, with Power to enter 
and diftrain after 20 Days Non=payment, 1 | 
3. Power to enter and receive the Rents after 40 Days Non- 
payment, 


IN TE NAME of Gow, Avex, I M. J. of the pariſh 
of —— in the county of Middleſex, gentleman, being in 
health of body, and of ſound and diſpoſing mind, memory, 

and underſtanding, praiſed be God for the ſame, do make 
1, this my laſt will, in manner following : I give and deviſe 
_ unto Iſabella Puclla, of the pariſh of — aforeſaid, fingle 
woman, all that my meſſuage, tenement, land, and heredi- 
taments, with the appurtenances, ſituate, lying, and being 
at , and now in the tenure or occupation of ; To 
__ H0LÞ unto her the ſaid Iſabella Puella, her heirs and'aſſigns 
for ever; SuBzEcrT nevertheleſs to, and charged and charge- 
able with, the annuity, yearly rent, or ſum of forty pounds, 
2, berein after mentioned. Ax D I do hereby give, deviſe, 
and bequeath, unto Jane Puella (the natural daughter of 
the ſaid Iſabella Puella), and her aſſigns, for and during the 
term of her natural life, one annuity or clear yearly rent or 
ſum of 4ol of lawful money of Great Britain, free of taxes 
and other deduCtions parliamentary or other wiſe, to be iſſu- 
ing and payable out of the {aid meſſuage or tenement, land, 
and hereditaments, and to be paid and payable by half yearly 


payments 


| 
| 
| 
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payments, at and upen the feaſt-days of Saint John the Baptiſt 
and the birth of our Lord Chriſt; the firſt payment thereof 
to be on ſuch of the ſame feaſt-days as ſhall firſt and next 
happen after my deceaſe; and I do hereby charge and ſub- 
jec the ſaid meſſuage or tenement, land, and hereditaments, 
to and with the payment of the ſaid annuity, yearly rent, 
or ſum of ol, accordingly : and my will is, that in caſe the 
ſaid annuity, or any part thereof, ſhall be behind or unpaid 
by the ſpace of twenty days next after either of the aforeſaiq 
feaſt-days, whereon the ſame is herein before directed to be 
paid as aforeſaid (being lawfully demanded), that then and 
Io often as the ſame, or any part thereof, ſhall be ſo in arrear, 
it ſhall and may be lawful for the ſaid Jane Puella, and her 
aſſigns, to enter upon the ſaid premiſes charged with the 
ſaid annuity as aforefaid, and diſtrain for the ſame, or for ſo 
much thereof as ſhall be ſo in arrear, and the diftreſs and 
diſtreſſes then and there found to detain and keep, until 
the ſhall be fully paid and ſatisfied all ſuch arrearages; with 
coſts and charges in and about the making and keeping 
3. thereof. And in caſe the ſaid annuity, or any part there- 
of, ſhalt he behind and unpaid by the ſpace of forty days 
next after either of the ſaid days of payment whereon the 
ſame ought to be paid as aforeſaid, that then and ſo often 
| as the ſame, or any part thereof ſhall be ſo in arrear, it 
ſhall and may be lawful for the ſaid Jane Puella and her 
| aſſigns, into all and fingular the premiſes charged with the 
| | ſaid annuity as aforeſaid, to enter, and the rents, iſſues, and 
| profits thereof to receive and take, until ſhe be therewith _ 
and thereby, or by the perſon or perſons who ſhall be then 
entitled to the immediate poſſeſſion of the premiſes, paid and 
ſatisfied the ſame, and every part thereof, and all the arrears 
thereof incurred before, and that ſhall incur during ſuch time 
| as ſhe ſhall receive the rents, iſſues, and profits thereof, or 
| 5 be entitled to receive the ſame by virtue of ſuch entry to be 
made as aforeſaid, together with her coſt, charges, and ex- 
pences, laid out and ſuſtained by reaſon of the non- payment 
thereof, or any part thereof», Iv wiTNEss whereof I have 
hereunto ſet my hand and ſeal, the day of inthe 
year of our Lord 17 . | | 


$1058, ſealed, 8. [aris No.1 OOO aj, 
only here muſt be three<vitneſſes.] J . J. 


leog M7 5 
o Soαι 


1 


Where the will concerns only land there is no need of an executor, neither 
ought it to be proved in the ſpiritual court, as mentioned p. 189. For eſtabliſh- 
ing che ſame, and perpetuating the teſtimoney thercof, it may be proved in 
chancery, as mentioned page 218,219. 3 | 


: 
| 
| 


of our Lord 17 
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NUMBER IX. 
. 40-1 5 
| Whereby a Will is altered and new Legacies given, 


WHEREAS I John Manning, of Fleet-ſtreet, in the city bf 
London, hofier, have made and duly executed my laſt will and 
teſtament in writing, bearing date the 4th day of September 
1787, and thereby given and bequeathed the ſum of 200l unto 
Thomas Mun: Now, I do hereby revoke and make void the 
ſaid legacy of 2o00l, ſo given and bequeathed by my ſaid will 
_ unto the ſaid Thomas Mun, and do give and bequeath the ſaid 

ſum of 2o00l unto James Franks, of Cheapſide, London, haber- 
daſher; ALs0, I do revoke and make void the two ſeveral 
legacies of 1001 apiece, given and bequeathed by my ſaid 
will unto Chriſtopher Ham and William Ham, and do give and 
bequeath unto the ſaid Chriſtopher Ham and William Ham the 
ſum of 40l apiece, and no more: Ax I do hereby give and be- 
queath unto Richard Win, of Foſter-lane, London, cordwainer, 
the ſum of 120k And I do ordain and declare this preſent 
writing to be a codicil to my ſaid will, and that the ſame ſhall 
be annexed thereto, and taken as part thereof; and do confirm my 
| faid will in every particular thereof that is not hereby altered or 

revoked: In wirNness whereof I have to this codicil ſet my 
| hand and ſeal the day of in the year 
S1GNED, fraled, declared, and | 
publiſhed, by the ſaid Johm 5 = 
Manning, as and for a codicil JOHN MANNING, 
#5 be annexed to his Inſt will _ VV 
and teſtament, and to be taten 
as part the reof, in the Preſence 


3 


Two witneſſes. {See a codicil deſcribed, page 185, 186. 


— —— 


— eee 


meutlonc d, a new ſtamp will be allowed. 


„% de. 


NUMBER X. 
A NuncuraTivVva Witt. 


The 1.asT wir of Thomas Mors, late of Rude-lane, in the 
city of London, gentleman, deceafed, declared by him by 
words of mouth the 4th day of September 1785. [ Here inſert 
the words as ſpoken by the deceaſed, and conclude thus]: Thofe 
were the words {poken by the ſaid deeeaſed Thomas Mors, 


in the preſence of us who have hereunto ſubſcribed our 
names as witneſſes thereof, this day of 


LT: 
Three witneſſes, [Sec a definition of this will, p. 175, 176. } 


NUMBER XI. 


A RELEASE or DiscHARGE for a Legacy.—See the 


Stamp on which this and the two following forms 
are to be written”, Page 64—66. 1 0 


' TO art ro wnou thele preſents ſhall come, I ohn Franks 


of Woodſtreet, in the city of London, ſilverſmith, fend greeting. 


Wu r RAS Thomas Smith, late of Fleet-ditch, in the laid city of 
London, butcher, deceaſed, in and by his laſt will and teſta- 
ment in writing, bearing date on or about the zth day of Sep. 


tember 1783, did give and bequeath unto me the faid John 
Franks the ſum of 6ol, and the faid Thomas Smith, by his ſaid 
will, made and conſtituted William Mun and James Dun, exe- 


cutors thereof. Now «x ow ALE by theſe preſents, That I the 
faid John Franks do hereby acknowledge to have received of 
and from the ſaid William Mun and james Dun, the ſaid ſum of 


bol, lo given and bequeathed to me in and by the ſaid will of 


» The ſtamps on which thofe difcharges are to be written, being very con- 
fiderable in price, fome perſons through timidity may be afraid to write thereon, 
jeaſt they thould ſpoil their work, and thereby loſe both the ſtamp and their 
labour; wherefore to obviate any ſcruple of this kind, we mzy obſerve, that 


_ the ſtamp need not be loſt, if the writing thereon ſhould not be carried into exe- 
cution ; it being very common for young clerks and writers, ether through in- 
attention, or deficiency of knowledge, to render their writing fo defeQtive, as 


that the paper or parchment thereby becomes uſeleſs, and is thrown afide; yet 


the ſtamp or duty thereon will not be loſt, if the uſeleſs writing is carried to and 


left at the ſtamp office at Somerſet-place, and there oath be made that no uſe 


was ever made thereof, or benefit or adyantage derived therefrom ; as thereon 


a new ſtamp will be allowed in the room of that ſpoiled; and ſo when misfor- 
tunes of this kind happen in the country, if the ſpoiled writing is carried to, 
and lett with the diftributer of the ſtamps, and eath made before him as above 


the: 
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the ſaid Thomas Smith as aforeſaid, and thereof, and of and 
from every part thereof, do fully, clearly, and abſolutely acquit, 
releaſe, and for ever diſcharge, the ſaid William Mun and James 
Dun, their heirs, executors, adminiſtrators, and aſſigns, and 


alſo the eſtate and effects of the ſaid teſtator, and every part 
thereof; And in conſideration thereof, I the ſaid John 1 


do, for myſelf, my executors, adminiſtrators, and aſſigns, remiſe 


and releaſe unto the ſaid William Man and James Dun, their 
heirs, executors, and adminiſtrators, all and all manner of action 
and actions, cauſe and cauſes of action, ſuits, legacies, ſum and 
ſums of money, judgements, executions, claims and demands 
whatſoever, both at law and in equity, which againſt the ſaid 
William Mun and James Dun, their heirs, executors, or admi- 
niſtrators, or the eſtate or effects of the ſaid teſtator, I the ſaid 
John Franks ever had, or which I, my executors, adminiſtrators, 
or aſſigns, can or may have, claim, challenge, or demand, for 

or by reaſon or means, or on account of the ſaid ſam of Col, 
ſo given and bequeathed to me in and by the ſaid laſt will and 
teſtament of the ſaid Thomas Smith as aforeſaid. In wiTNess 


whereof I the ſaid John Franks have hereunto ſet my hand and 


ſeal the day of in the year of our Lord 17 


SEALED aud delivered | | „ 
iu the preſence of JOHN FRANKS. © 
| Simon Simpſon, „„ 
Noah Moor. | 3 


© Figures are put here for the ſake of brevity, but deeds as well as wills 
Mould be written in words at full length; and as this and the other forms 


hereafter laid down are precedents for deeds, we ſhall make a few brief ob- 


ſervations concerning ſealing, figning, and delivering, or what is termed, 
executing the ſame, after being written on paper or parchment legally. 
ſtamped; in order that thereby the whole proceeding may be made valid in 
law. And preparatory hereto we may firſt take notice of what has been men- 


rioned, p. 143, concerning reading a will, which is alſo applicable to a deed; as 


for making a good deed, it is requifite that it be read wherever any of the partics 


defire it; and if it be not done on his requeſt the deed is void as to him. If 


he can he ſhould read it himſelf; if he be blind or illiterate another muſt read 
it to him. If it be read falſely, it will be void; at leaft for fo much as 1s 
niſrecited, unleſs it be agreed by collufion that the deed ſhall be read falſe on 


purpoſe to make it void; for in ſuch caſe it ſhall bind the fraudulent party. 


Black. Com. 2 V. 304. The deed being thus perfectly read, it is requiſite 
that the party ſeal it, which is uſually done by his putting any feal upon the 
wax and imprefion made thereon by the perſon who prepared the deed 3 and 
likewiſe he ſhould fign N, by writing his name as in the above form; but af 
he cannot write his name he may, as is uſual, make a mark with is pen oh- 
poſite the ſeal, which is moſt commonly made in this form l. The party 


having now ſeated and ſigned. the next requiſite to perfecting the decd is, that 


he deliver it abſolutely; the ufual method whereof is, for him to take the fame 
up in his hand and {ay * deliver this as my act and deed,” and thereupon de- 
liver it down on the table or place from whence he te it up, or to the perty 
to whom it is made, From this tradition or delivery the deed only takes 
effect; for if the date be falſe or impoſſible the dcwery afcertains the time of 
zt; and hereby the party delivering adopts the ſealing if another perſon and 

not himſelf ſhould hav+ ſealed it, and by a parity of reaſon, the figning alſo, 


and makes them both his own. Black. Con. » V. z. The deed being 


thus executed in the preſence of witneſſes (who ſhould be perſon: daliutercitcd), 
thoſe ſubſcribe their names às in the aboye form. Cons 
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NUMBER XII. 


Discnarcs to Executors where the Teſtator be- 
queathed the Reſidue of his Eſtate and Effects to 
them, upon truſt for his Children, with a benefit 
to the Survivors if either ſhould die under age, 

Stamp referred to in No. XI. 


1. * the Will and bequeſt to the Truſtees, with the various 
Truſts, 85 Fas ng : 
2. The Fes power of applying the Children's Share for putting 
 themto ay _ „%% al 
3. That Teſtator left g Children, all of whom are living, and that 
the Truſtees proved his Will, Sc. | 
4. That one Child hath attained 21 Years of Age; and by the 
Truftees' Account the g Children have been advanced different 
li Sams, and that 1000l of Teſtator's Eſtate is undiſpaſed of, 
| | 5. That for making an equal Diviſion, the ſeveral Sums advanted 
| Du Vr each Child are added to the i oool; and the whole divided 
| | into g equal Shares, and out of each ſeparate Share deducted the 
= ſeparate Sums advanced, | 8 
|: 6. Child of Age releaſes Teſtator's Eflate, and the T ruftees, of all 
| future Claim, except what may accrue ts him by either of the 
| younger Children dying under Age, | 


IO ALL ro won theſe preſents ſhall come, Amos Beal 
| of the pariſh of St. Martin in the Fields, in the county of 
= 1. Middleſex, ironmonger, ſends greeting. WHEREas Charles 
Beal, late of the ſaid pariſh of St. Martin in the Fields, 
| linen-draper, deceaſed, in and by his laſt will and teſtament 
in writing, bearing date on or about the 8th day of June 
1785, after having thereby bequeathed divers legacies, 
did give and bequeath all the reſt reſidue and remainder of 
his plate, china, houſehold goods, and furniture, and all 
other his goods, chattels, ſtock in trade, eſtate and effects, 
of what nature or kind ſoeyer, to David Evans and Francis 
IE —_ ___ Gifford, To nord unto them, their executors, adminiſtra. 
| tors, and aſſigns, upon this ſpecial truſt and confidence, 
that they the ſaid truſtees, or the ſurvivor of them, or the 
_ executors, or adminiſtrators, of ſuch ſurvivor, ſhould, as 
foon as convenient after his death, fell and diſpoſe thereof, 
and call in and receive all ſuch debts, ſum or ſums of money, 


„* 


time to time as the ſame ſhould become payable, and pay, ap- 


2. 
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as ſhould be due or owing to him at the time of his death, and 


place the moneys ariſing by ſuch ſale or diſpoſal, and the mo- 
neys ſo to be called in and received, upon goverment or other 


good and ſufficient ſecurity; in their own names, and in ſuch 


manner as they ſhould think proper: AND 41.50 in truſt that 
they ſhould receive the intereſt and dividends thereot from 


ply, and diſpoſe of the ſame, or a ſufficient part thereof, for 
and towards the maintenance, education, ſupport, and hring- 


Ing up, of his ſon the ſaid Amos, and his daughters H nad 


and Jane Beal, and ſuch other child or children as he ſhould 
have living, or that his wife might be enſient with at the timg 
of kis death, until his ſaid children ſhould ſeverally and reſpec- 
tively attain their ſeveral and reſpective ages of 21 years; 
and when and as his ſaid children ſhould ſeverally and reſpec- 
tively attain their ſaid ages of 21 years; in truſt to pay, aſ- 
ſign, transfer, and convey all the ſaid reſidue of his eſtate and 


effects, with the intereſt, dividends, and produce thereof, as 
| ſhould not have been applied for and towards the maintenance 
and education of his ſaid children as aforeſaid, or for putting 
any or either of them to buſineſs, or otherwiſe advancing any 
or either of them in life, purſuant to the power in his ſaid 
will for that purpoſe afterwards contained, equally unto 
and amongſt all his ſaid children, when and as they ſhould 


ſeverally and reſpeRively attain their ſaid ages of 21 years; 


and in caſe any or either of his ſaid children ſhould happen 


to die before having attained 21 years of age, without leav- 
ing iſſue of his or her body lawfully begotten ; then in truſt 


to pay, aſſign, transfer and convey, all the {aid reſidue of his 


eſtate and effects, and the intereſt, dividends, and produce 


thereof, or ſych part thereof as ſhculd remain unapplied 
as aforeſaid, unto ſuch of his ſaid children as ſhould 
live. to attain his, her, or their reſpe&ive age or ages of 


21 years, ſhare and ſhare alike if more than one: Arp 


WHEREAS the ſaid Charles Beal in and by his ſaid will, 


did authorize and empower his ſaid truſtees to apply the 


reſpective part or ſhare of any or either of his aforeſaid 


children, of and in the ſaid reſidue of his eſtate and effects, 


for putting any or either of them, his, her, or their, lawful 


iſſue, out to buſineſs, or any ſuitable employ, or for ſertirg 
him, her, or them, up in buſineſs, or advancing him, her, or 


them, reſpectively in any employ or otherwiſe, for his, her, 
or their, reſpective advancement i in the world by mareying 


Gd 
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or othetwiſe how ſoever; and the ſaid teſtator nominated, con. 


and Francis Gifford, executors of his ſaid laſt will and teſta- 


large appear: AnD WHEREAS the ſaid teſtator died without 


ſtituted and appointed the ſaid truſtees, the ſaid David Evans 


ment, as in and by the ſame, relation being thereunto had, 
what is herein before in part recited will more fully and at 


altering or revoking his ſaid will, leaving his aforeſaid 3 chil- 
dren, his only iſſue him ſurviving (all of whom are now liv- 


ing); and ſhortly after his death the ſaid David Evans and 


Francis Gifford, proved his ſaid will in the prerogative court 


of Canterbury, and took upon them the ſaid executorſhip and 
truſt: And wHEREAs the ſaid Amos Beal hath attained his 


ſaid age of 21 years, and the ſaid truſtees have made up an 


account of and concerning the ſaid reſiduary eſtate and effects, 


and all moneys received and paid by them, in purſuance of 
| the ſaid truſt and executorſhip, whereby it appears they have 


advanced, paid, laid out, and expended, to, for, and on ac- 


count of the ſaid Amos Beal, the ſum of 400l. to, for, and on 


account of the ſaid Hannah Beal, the ſum of zool, and to, for, 
and on account of the ſaid Jane Beal, the ſum of 2 50; and 
that there is now remaining in their hands, and on good ſecu- 


rity as placed out by them, the ſum of 1po00l of and belong- 


ing to the ſaid reſiduary eſtate and effects of the ſaid Charles 


. Beal: Ax D wutrtxas for making a juſt and equal diviſion 
of the ſaid ſum 10001 among the aforeſaid 3 children, pur- 


ſuant to the ſaid laſt will and teſtament of the ſaid Charles 


Beal, it is agreed to add the aforeſaid three ſeveral ſums of 
400l, gool, and 2;0l, to the ſaid ſum of 1000l, which makes 


the ſame 19:1, and then to divide the whole into three equal 


ſhares, and deduct out of each third part what has reſpectiveiy 


been advanced, paid, laid out, and expended, to, for, and on 
account of each child, whereby the ſhare of the ſaid Amos 
Beal therein appears to be the ſum of 25ol. Now rhESE 
PRESENTS WITNESS, that as well for and in conſideration of 


the ſaid ſum of 30ol, heretofore advanced, paid, laid out, and 


expended, to, for, and on account of the ſaid Amos Beal as 
atoreſaid, and of the ſaid ſum 2 pol, to him in hand paid by 
the ſaid David Evans and Francis Gifford, at or before the ex- 
ecution of theſe prefents, the receipt whereof is hereby ac- 


knowledged, he the ſaid Amos Beal h ATU, remiſed, releaſed, 


and for ever diſcharged, and by theſe preſents bor, remiſe, 


releaſe, and for ever diſchargethe ſaid David Evans and Francis 


GS, Gifford, their executors, adminiſtrators, and aſſigns, of and from 


ail 
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all the eſtate, right, title, intereſt, property, claim, and de- 


mand whatſoever, both at law and in equity, of him the {aid 


Amos Beal, of, in and to, the ſaid reſidue of the eſtate and 
effects of the ſaid Charles Beal deceaſed, by virtue of his 
ſaid will or otherwiſe howſoever; AN DAI. so of and from 
all and all manner of action and actions, ſuits, bills, bonds, 
writings, obligations, debts, dues, duties, reckonings, ac- 
counts, ſum and ſums of money, judgments, executions, 
_ extents, quarrels, controverſies, treſpaſſes, damages and 

demands whatſoever, both at law and in equity, or other- 


wiſe howſoever, which againſt the ſaid David Evans and 


Francis Gifford, or either of them, in their or either of their 
own right, or as truſtees, or executors, conſtituted and ap- 
Pointed in and by the ſaid laſt will and teſtament of the 
ſaid Charles Beal deceaſed, or otherwiſe, he the ſaid Amos 
Beal now hath, or ever had, or which he, his executors, ad- 


miniſtrators, or aſſigns, ſhall or may hereafter hove, claim, 
cnallenge, or demand, for or by reaſon, or means, or 


on account thereof, or for or by reaſon, or means, or 
on account of the ſaid reſiduary eſtate and effects of the 


ſaid Charles Beal, or for or by reaſon, or mcans, of any 


act, matter, or thing, incident or relative thereto, from 
the beginning of the world to the day of the date hereof, 
(Save and except all ſuch eſtate, right, title, and inte- 
reſt, as may accrue to him the faid Amos Beal, or which 
he may at any time hereafter have, claim, challenge or 
demand, of, in, or unto the ſaid reliduary eftate and ef- 
fects of the ſaid Charles Beal decealed, or any part or 


parcel thereof, from, by, or on account of the death of 


both or either of the aforeſaid Hannah and Jane Beal, 


which is not intended by theſe preſents to be releaſed): 


IN WIT S ESS whereof the ſaid Amos Beal hath hereunto 


let his hand and ſeal, &c. [as in No. XI] 


Discnares for Legacies by Huſband and Wife 


Stamp referred to in No. XI. 


To ALL 0 waov theſe preſents ſhail come, Andrew Baker, 


" .0f Milk-ſtreet, Cheapſide, in the city of London, cordwainer, 


Where any legacy is given to a woman who marries before the ſame is paid 
or delivered to her, the huſbaud ſhould join in the diſcharge. So likewiſe if a 
legacy be given to a woman during ber marriage; unleſs in either of thole caſes 
it ſhould appear clear by the will that the huſband can in no wiſc have any claim 

| khereto, or interference tierewith'—Concerning thy, fee p. 139. 169. 


and 
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and Catharine his wife, ſend greeting. WHEREas David Evans 
late of Milk-ſtreet aforeſaid, victualler, in and by his laſt will and 
teſtament in writing, bearing date on or about the 8th day of June 
1785, did give and bequeath unto the ſaid Catharine, by her then 
name and deſcription of his couſin Catharine Ford, ſpinſtet, the 
bed with a mahogany four poſt bedſtead, bolſter and pillow, and 
the mahogany cheſt upon draws, together with fix hair bottom 
manogany chairs, and pillow and claw mahogany table board, 
_ Parcel of the furniture in the room over the dining- room, on the 
two pair of ſtairs in the dwelling-houſe of the ſaid David Evans; 
and alſo did give and bequeath unto the ſaid Catharine the 
fum of 1001; and the ſaid David Evans nominated and ap- 
pointed George Hand, and James Knowel, executors of his 
1a:d will, who ſince his death have duly proved the ſame in the 
Prerogative Court of Canterbury: AND WHEREAS, ſince the 


' Ee::th of the ſaid David Evans, the ſaid Catharine Ford hath 


intermarried with the ſaid Andrew Baker: Now THESE PRE- 
£:NTS WITNESS, that the ſaid Andrew Baker and Catharine 
his wife, do hereby acknowledge to have received of and from 
the faid George Hand and James Knowel, the aforeſaid bed, 
four poſt bedſtead, bolſter and pillow, the mahogany cheſt upon 
_ drawers, the ſix mahogany chairs, and table board, and alſo the 
ſaid ſum of :00l. fo given and bequeathed to the ſaid Catharine, 
in and by the faid laſt will and teſtament of the ſaid David 

Evans as aforeſaid; and thereof, and of and from every part 
thereof, do fully, clearly, and abſolutely, acquit, releaſe, and 
for ever diſcharge, the ſaid George Hand and James Knowel, 
their executors, adminiſtrators, and aſſigns, and alſo the eſtate 
and effects of the ſaid teſtator, and every part thereof; Anv, in 
 conlideration thereof, they the ſaid Andrew Baker, and Catharine | 
| his wife, do for themſelves, their executors, adminiſtrators, and 
aſligris, remiſe, and releaſe, unto the ſaid George Hand, and 
James Knowel, their executors and adminiſtrators, all, and all 

manner of action and actions, cauſe and cauſes of action, ſuits, 

legacies, ſum and ſums of money, judgments, executions, 
claims, and demands, whatſoever, both at law and in equity ; 
which againſt the ſaid George Hand and James Knowel, their 
executors or adminiſtrators, or the eſtate. or effects of the ſaid 
teſtator, they the ſaid Andrew Baker, and Catharine his wife, 
or either of them, ever had, or which they, their executors, ad- 
miniſtrators, or aſſigns, can or may have, claim, challenge, or 
demand, for, or by reaſon or means, or on account of the ſaid 
furniture, or the {aid ſum of 1col, given and bequeathed to the 


ſaid e 
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ſaid Catherine, in and by the ſaid laſt will and teſtament of the 
ſaid David Evans as aforeſaid. In wiTNEss whereof, the ſaid 
Andrew Baker, and Catherine his wife, have herunto ſet their 
hands and ſeals, &c, (as in No. XI. only here, being to perſons to 


execute, there muſt he tæuo ſeals to the deed ; one for the huſband to 


avrite his name oppoſite, and the other for the wife to write her name 


oppoſite thereto). 
NUMBER XIV. 


RELEASE by a new Adminiſtrator on ſettling with 


and receiving Goods unadminiſtered from the old. 
Jo be written on paper or parchment, ſtamped 
as for * other Releale. 


To ALL To wnon theſe preſents ſhall come, [Alexander Ball 
of Great Ruſſel- Street, Bloomſbury, in the county of Middleſex 
gentleman (adminiſtrator de bonis non, of his late deceaſed mother 


Cecilia] Ball,) ſends greeting. WHeREAs Daniel Evans, uncle of 


the ſaid Alexander Ball, did in the minority of the ſaid Alexan- 
der Ball, take out letters of adminiſtration of the goods and chat- 


tels of the ſaid Cecilia Ball deceaſed, for the benefit of the ſaid 


Alexander Ball, and the other children of the ſaid Cecilia Ball: 
AND WHEREAS the ſaid Alexander Ball having attained the 


age of twenty-one years, the ſaid Daniel Evans hath reſigned 


up his adminiſtration ſo taken by him as aforeſaid, and letters 
of adminiſtration de bonis non, are granted to the ſaid Alex» 


ander Ball of the ſaid Cecilia Ball his mother, for himſelf and 


the benefit of his fiſters and brother, Frances, Gratia, and Henry 
Ball, children of the ſaid Cecilia Ball deceaſed : Ax uWHEREAS 
the ſaid Daniel Evans, and Alexander Ball, adminiſtrators as 


aforeſaid, have now made up and adjuſted all accounts, matters 


and things, of and concerning all moneys received, paid and 


diſburſed, by the ſaid Daniel Evans as adminiſtrator as afore- 


ſaid, and all other the eſtate whatſoever of or belonging to the 
ſaid Cecilia Ball deceaſed, which have been received or come to 


the hands or diſpoſition of the ſaid Daniel Evans; and upon ad- 


juſting the ſaid accounts there appears to be remaining in the 
hands of the ſaid Daniel Evans the ſum of 2000l in money, and 
one bond under the hand and ſeal of James Knowel of in 
the penal ſum of 1000], with a condition to be void upon the pay- 
ment of 5001 on the — 9 thercin mentioned; which ſaid ſum 


208 APPENDIX. 


of 20091, together with the ſaid bond and al! writings and papers 
appertaining or belonging to the eſtate of the ſaid Cecilia Ball, 
the ſaid Daniel Evans hath on the day of the date hereof paid 
and delivered upto the ſaid Alexander Ball; Now Know A1. 
by theſe preſents, that the ſaid Alexander Ball doth acknowledge 
to have received of and from the ſaid Daniel Evans, the ſaid ſun 
of 2000], together with the ſaid bond, and all writings and papers 
appertaining or belonging to the eſtate of the ſaid Cecilia Ball; 
and thereof, and of and from every part thereof, doth fully, 
clearly, and abſolutely, acquit, releaſe, and for ever diſcharge, 
the {aid Daniel Evans, his heirs, executors, and adminiſtrators ; 
Ap in conſideration thereof, and being ſatisfied in the premiſes, 
HATH, remiſed, releaſed, and for ever diſcharged, and in and by 
theſe preſents poTH, remiſe, releaſe, and for ever dilcharge, the 
ſaid Daniel Evans, his heirs, executors, and adminiſtrators, of 
and from all reckonings, accounts, ſum and ſums of money, by 
him had and received in purſuance of the ſaid adminiſtration fo 
granted to him as aforeſaid, and of and from all other reckonings, 
accounts and demands whatſoever, and all and every action and 
actions, cauſe and cauſes of action, ſuits, judgements, executions, 
claims and demands both at law and in equity, or otherwiſe how- 
ſoever; which againſt the ſaid Daniel Evans, he the ſaid Alex- 
ander Ball now hath, or ever had, or which he, his executors, or 
adminiſtrators, ſhall or may have, claim, challenge, or demand, 
for or on account of any act, matter, or thing whatſoever, from 
the beginning of the world to the day of the date of theſe pre- 
ſents: Iv wiTNEss whereof the ſaid Alexander Ball hath here- 
unto ſet his hand and ſeal. &c. [as in No. XI.] 


NUMBER XV. 
LETTER Or ATTORNEY for proving the Will of a 
Seaman who was not in the King's ſervice, and 
doing other Buſineſs for the Executor. To be 
written on paper or parchment, ſtamped as for 
any other Letter of Attorney. . 


Know ALL MEN by theſe preſents, That I Alice Beauford 
widow of and ſole executrix named in the laſt will and teſtament 

ot Charles Beauford mariner, late deceaſed, for divers good cauſes 
and conſiderations me hereunto moving, HAVE, wade, ordained, 
authorized, conſtituted, and appointed, and by theſe preſents po, 
make, ordain, authorize, conſtitute and appoint, David Edwards, 
of Fleet-Street in the city of London, taylor, my true and lawful 

attorney, for me and in my name to appear before the judge or 
ſurrogate, conſtituted and appointed for the perogative court of 
Canterbury, and in my name to pray and obtain probate of the 
{aid laſt will and teſtament of my ſaid deceaſed huſband, for my 


uſe 
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uſe and benefit ; and when the ſame is obtained, for me and in m 
name, or in the name of him the faid David Edwards, to atk, de- 
mand, require, and receive, of and from any perſon or perſons 
all and every ſum and ſums of money, now due and owing, or 
hereafter to become due and owing to me as ſole executtix of the 
aforelaid will, or otherwiſe howloever, by means or virtue there- 
of; aud to make any ſuch compoſition or compoſitions with any 
perſon or perſons from whom any ſuch ſaid tum or ſums of mo+ 
ney 1s, are, or ſhall be due and owing to me as aforeſaid, for or 

concerning the ſame reſpectively, as he the faid David Edwards 


ſhall think fic, and on receipt of ſuch ſaid ſum or ſums of money, 


or any part thereof, to make, ſign, ſeal, and deliver proper and 
ſufficient acquittances, receipts, releaſes, or diſcharges therefore, 

in my name or otherwiſe, and in caſe of non-payment, any action 
or actions, ſuit or ſuits, in law or equity to commence and pro- 
ſecute tor recovery thereof, and one or more attorney or aitor- 


neys under him the ſaid David Edwards, for the purpoſes atore- 
ſaid, to make, conſtitute, and at his pleaſure to revoke, avd to 


do all other lawful acts and things whatſoever concerning the 
premiſes, as fully in every reſpect as 1 myſelt might or could do 
ift perſonally preſent, ratifying, allowing, and confirming all 

and whatſoever my ſaid attorney ſhall lawfully do or cauſe to be 
done, in or about the premiſes, by virtue of theſe preſents : IN 


 w1TNEss whereof, I the ſaid Alice Beauford have hereunto ſet 


my hand and ſeal, &c. [asin No. XI. 

This form will do for the executors of perſons dying abroad 
who were not ſeamen or marines in the king's ſervice ; with 
reſpect to thoſe due attention muſt be had to the ſtatutes now in 
force, relating to the payment of wages of 1uterior officers, and 
| ſeamen, non- commiſſion officers of marines, and marines, ſerving 

in the royal navy of Great Britain; an abſtract of which ſtatutes, 
as they concern letters of attorney, wills and adminiſtrations, we 
ſhall here relate from the abſtract thereof, made in purſuance of 
the ſtatute 32 Geo, III. c. 67. making ſome brief references, as 


thereby to render more conſpicuous what is contained in the 


abitract, which the ſtarute directs copies of to be tranſmitted to 
various ofhcers and commiſſioners therein ſpecified, and to the 


miniſters of every pariſh in Great Britain, to be hung up and 


allixed in ſome conſpicuous place in their ſeveral offices and 
pariſhes, And likewile to be hung up in the moſt public place 
of every ſhip in the royal navy. „„ | 


The perſons meant to be inferior Officers, Sc. © 32 Geo. III. 
c. 34. Every part of the complement on board anyof his Majeſty's 
ſhips is included under the denomination of interior or petty 
officers and ſeamen, non commiſſion officers of marine>, and ma- 


rines, except thoſe who ſhall be rated as tollow : Admmals or 


flag-officers and their ſecretaries, captaias, lieutenants, maſters, 
ſecond maſters, and pilots, phylicians, ſurgeons, chaplains, boat- 
ſwaines, gunners, carpenters, purlers, captains of marines, 
captains lieutenants of marines, licutenants 0 
quarter-maſters of marines.“ N 5 


QF 


| marines, and 


— —_ 


. 


— 
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Of the wwills and powers of Attorney of the inferior Officers, &e. 
«26 Geo, III. c. 63. 32 Geo, III. c. 34. Any inferior officer, 
ſeaman, or marine, who ſhall be defirous to execute a will, or 
power of atiorney, and ſhall at that time belong to any ſhip, muſt 
execute the ſame on board of ſuch ſhip, unleſs he ſhould be at 
ſick quarters, It made on board it muſt be atteſted by the com- 
manding officer, and one other ſigning officer belonging to the 
ſhip, and mult ſpecify the number at which the maker ſtands 
rated upon the ſhip's books; if at ſick quarters, it mult be atteſt- 
ed by the agent, and mult fpecify his number. If he ſhall have 
been diſcharged the ſervice, and ſhall be within the bills of mor- 
tality of the cities of London and Weftminfier, his will or power 
mult be atteſted before the inſpector or his aſſiſtant, at the navy 
pay office in Loudon. If he ſhall be at Poriſmouth, Plymouth, or 
Chatham, or within ſeven miles of either of theſe places, his 
2 muſt be atteſted by a clerk of the treaſurer of the navy at 
fuch place, If he ſhall be in any other place of Great Britain 
or Ireland, his will or power of attorney mult be atteſted by the 
miniſter and two churchwardens, or two elders of the Pariſh, 
where he ſhall be at the time of executing the ſame,” 

„All wills and powers of attorney made by any inferior offi- 
cers, ſeamen, or marines muſt contain the full deſcription of the 
reſidence, profeſſion or buſineſs of the perſon who ſhall be there- 
in appointed attorney or executor, and alſo the name of the 
| ſhip to which ſuch officers, ſeamen, or marines laft belonged ; 
and if made on board, or at ſick quarters, the number at which 
their names ſtood on their reſpective ſhip's books: Every letter 
of attorney muſt be declared in the body thereof to be revocable.“ 

A certificate of diicharge muſt be produced to whoever ſhall 
atteſt any will or power of attorney made on ſhore by inferior 
officers, ſeamen, or marines, and forwarded to the inſpector 
wich ſuch will or power, or a reaſon muſt be given for the ſame. 
not being produced, which ſhall be noted on the back of the 
will or power, and muſt be admitted as ſatisfactory at the pay- 

office before a check can be iſſued,” 
All powers of attorney and wills made by inferior officers, 
ſeamen and marines, muſt be delivered to thoſe who atteſt them, 
who are directed to forward them immediately to the treaſurer, 
or to the pay-maſter of the navy, at the pay- office in London, to 

be there kept as vouchers ; and as ſoon as they are aſcertained 
to be authentick, by inveſtigation made at ſuch office, (for which 
purpoſe the inſpector ſhall have free acceſs to all pay and muſter 

books of ſhips, and to all hoſpital returns) checks in lieu of the 
ſame will be iſſued to the parties named as attorneys or executors, 
that ſhall be to them the ſame as the original powers of attorney 
ʒZZVÿö6 TE TI | | 

* Inferior officers, ſeamen, or marines, may grant orders in- 
ſtead of powers of attorney, in caſes where wages due and payable 
to them for their ſervices do not exceed 71. but which orders 
mult be witneſſed by the commander, or by a ſigning officer or 


lieu- 
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Veutenant on board of the ſhip, where ſuch ſervice was perform- 
ed, and the ſame accompanied by a certificate from ſuch officer, 
mult be ſubmitted for inſpection at the pay office in Lonaoz, 
where if found uſt it will be ſtamped for payment.” 

26 Geo. III. c. 63. 31 Geo. II. c. 10. 32. Geo, III. c. 33. 
All wills, letters of attorney, and orders, other than made agree- 
able to the aforeſaid directions, made by inferior officers, feamen 
or marines, and all bargains, bills of ſale, and aſſignments con- 
cerning the wages or allowances of money due, growing or to 
grow due to any inferior officer, ſeaman or marine, ſhall be null 
and void.” 5 
Perſons claiming as executors, neareft of tin, or creditors, how to 
act. 26 Geo. III. c. 63. 32 Geo. III. c. 34. Thoſe who 
claim the wages of any inferior officer, ſeaman or marine, as ex- 
ecutors, as ſoon as they ſhall be informed of the teſtator's death, 
muſt forward the authorities under which they ſo claim by the 
general poſt, addreſſed to the treaſurer or paymaſter of the navy, 
London. — Thoſe who claim as neareſt of kin * muſt alſo write, 
when they ſhall be informed of the death of their relation, by 
the general poſt, to the treaſurer or to the pay-maſter, ſtating 
their pretenſions to the wages, which may remain due; and 
thoſe who ſhall be intitled to claim as creditors, muſt apply in 
like manner, and at the ſame time ſtate in writing the nature 
and amount of their demand; a proof muſt alſo be produced in 
each of thele caſes of the inferior officer, ſeaman, or marinc's 
death; if he ſhall. have died after having left the ſervice, the 
buſineſs will then be properly inveſtigated at the navy office; 
and if the claim be found juſt, the neceſſary expences of admi- 
niſtering at Doctors Commons, (which are limited as per clauſe 
thirty-ſecond of the abſtract) will be deſrayped, and the balance 
will be directed to be paid to the executor or adminiſtrator, if 
preſent, and if abſent, by a remittance bill to be made out in 
the manner preſcribed in the tenth clauſe of the abſtract, and 
which ſhall be payable wherever he may reſide, without any fee, 
reward, or deduction whatever,” 

The thirtyſecond clauſe of the abſiraft is as follows ; © 32, Geo. 
III. c. 34. Regiſters or Proctors in Doors Commons, taking 
more than the ſums allowed by the act to be charged in the dit- 
terent events therein ſpecified *, ſhall forfeit the ſum of gol; 
and any Regiſter or Proctor, aiding or afſiſting in procuring pro- 
bates or adminiſtrations, otherwiſe than in the manner preſcribed 
by the act, ſhall for ever be rendered incapable of acting in any | 
: 8 N ; CC- 

q The perſons to whom adminiſtration is to be granted, where the deceaſed 
has left no will. Thoſe of them entitled to take the adminiſtration may he 

perceived by what is mentioned in the former part of this book, pages 3,4, 5. 

The ſums allowed to be charged by the act for probates, or letters of adini- 
niſt ration, granted to any other perſon or perſons than che widow, children, 5 
father, mother, brother, or ſiſter, of the deceaſed, are more than thoſe heres 
tofore mentioned in Page, 216, which are the ſoms atlowed tu be charged for 
probates and letters of admifiration granted to them, unleſs any extraordinary 
pains, trouble or expence, has attended the fuing out the fame, | | 
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eccleſiaſtical court in Great Britain, and ſhall for every offence 
forteit the ſum of gol.“ 
The tenth clauſe of tbe abſtradt is as follows : 31. Geo, II, ch, 
10, extended to marines x4 32 Geo. III. ch. 33; to hiirs* and 
creditors by 32 Geo, III, ch. 34; and to Ireland by 32 Geo, 
III. ch. 67. When wages ſhall be due to interior officers, fea- 
men, or marines, who ſhall have been diſcharged unſerviceable, 
or to the heirs, [adminiſtrators*, ] or executors of inferior officers, 
ſeamen, or marines, or to thoſe who ſha.]l adminiſter as their prin- 
cipal creditors, and who in either caic ſhall not be in London, or at 
any of the out ports where ſeamen's wages are paid; or when wa- 
ges ſhall be paid at the pay office, or any of the outports, and 
ſhall be deſirous to have a bill or certificate for the fame drawn 
upon any receiver general of the !and-tax, collector of the cuſtoms, . 
collector of the exciſe, or clerk of the check in Grear-Britain, 
or any revenue officer in Ireland, then, and in each of theſe ca- 
ſes two bills or two certificates are to be made out, one of which 
is to be delivered to ſuch officer, ſeaman, or marine, or ſent or 
delivered to ſuch heir, [adminiſtrator, ] executor, or creditor, and 
the other to be ſent to ſuch receiver, collector, or clerk of the 
check, or to the commiſſioners of the revenue in Jreland, who ſhall 
Pay or cauſe to be paid immediately the ſum therein mentioned, 
without any fee or reward, and who ſhall be repaid by the trea- 
ſurer of the navy, and ſhall return the bill if unpaid after fix 
months, in manner directed by the former clauſe. wiz, clauſe rhe 
ninth in the abſraf, which ſays, that if payment of the bill be 
not demanded of ſuch receiver, collector, or clerk of the check, 
and the duplicate of the ſaid bill, together with a proper certifi- 
cate, be not produced and delivered to them reſpectively within 
{ix months from the date thereof, the hill or certificate is to be 
1eturued and cancelled, and the ſum contained therein is to be- 
come payable when the ſhip ſhall be paid,” 
li hen no probate or administration is required, “ 32 Geo. III. e. 
34. Thoſe who ſhall be named executors in wills, or who ſhall 
be intitled to adminitter as widow, next of kin, or creditor, to in- 
terior officers, ſeamen, or marines, may receive the wages which 
ſhalt be due, without incurring the expence of taking out letters 
of adminiitration, in caſes where ſuch wages and other allowan- 
ces do not exceed 10l. provided the juſtneſs of their reſpective 
claims ſhali be ſatis factorily aſcertained at the pay office; and the 
ſaid wages, &c. ſhall be remitted in like manner, [as above 
mentioned] it required, to any part of Great Britain or Irelaud.“ 


. To whoſe heirs? T cannot find it extended to any, _ 

* Thoſe are the perſons defcribed, and with propriety, in ſtat. 32 Geo, III. 
c. 24. Why © hiirs” are here mentioned 1 cannot conceive, unleſs it is 
through a mittake of the penner of the abſtract, which ſeems to be the caſe; 
as the legillature has plainly ſhown by the ſalutary act, that, the wages, &c. 
therein mentioned, ſhould on the deceaſe of any inferior Officer, Seaman, &c, 
go to his neareſt relatives, which are thoſe entitled to the adminiſ ration, with 
which heirs as ſuch can have no concern. — If the perſons intuled to the admi- 
niſtration do not take it, creditors of the deceaſed may. 


o 


A 


ACCOUNTING before the ordinary, 15, 61, 
Acquittance. See Releaſes. 


Actions may be had by adminiſtrators, 2. 43. 
in what caſes actions die with the deceaſed, 22. 


Acts done by an adminiſtrator good till e repealed, 
o. 
Ademprion c of a legacy, See Legacies, 
Adminiſtration, why it ſhould be obtained, 2, 

— — —- who are entitled thereto, 2, 5. 

— — by whom to be granted, 6. 

———- how void when granted by an improper court, q, 
-- how, and for what reaſon, it may be revoked, 18, 

— — — Caſes wherein it muſt be granted with the will 

annexed, 216, 

Adminittator, his power, 20, 

— - his intereſt in the degeafed's goods, 21. 

| in what caſes he may have the ſame actions as 

the deceaſed might have had, 22. 43. 

———— may retain a debt due to himſelf, 27. 

—— ſn diſtrain for rent, 23. 

| his office and duty in paying debts, ot 

| Adultery, wife debarred of dower thereby, 97. 

barred by the cuſtom of London, 106, 

Advancement of children, 67 7. 


TREES — What may be given to or beſtowed upon a child, yet 


: no advancement, 68. 
TAN — - What ſhall be deemed an advancement, bo, 70. 
— „ child's advancement out of a mothers's eſtate not 
: | to be brought into hotchpot, 70. 
— ——- What may be given to a child, yet no advance- 


ment by the cuſtom of London, 106, 107. 


— what may be an advancement in part or whole, 108. 
—ͤä f—— what may and may not be deemed an advancement __ 


of a child by the cuſtom of York, 117. 
Affinity or relationſhip by marriage, does not entitle to a ſhare 
 . of an inteſtate's eſtate, 85. | 
Aliens not dowable, 97 


nos capable of holding lands, ib, 
* 


to be brought at common law for the deceaſed's goods, 23, 


Aliens 


- 
_ 


INDEX. 


Aliens may bequeath perſonal eftate, 141. 
Anceſtor, his 1 iſin whereby his heir may be entitled, 86, 
—— binding himſelf and heirs, real eſtate thereby liable to 
his debts, 93. 
Annuity, from what time intereſt ſhall be allowed on arrears 
thereof, 57. 

Appeal, adminiſtration ſuſpended thereby, 50. 

Apprentice, intereſt therein different from that ina ſervant, ib, 

muſt be provided for, 58. 

Arraignment, ſtanding mute thereon amounts to confeſſion + 148, 

Aſſets, divers kinds thereof, 45. 

what ſhall be aſſets in the hands of adminiſtrators and 
executors to make them chargeable, 45, 40, 47, 
45, 4 

— legal ay equitable aſſets; how debts are to be paid 

therewith, 59. 230. 

real aſſets, or aſſets by deſcent, liable to anſwer debts 
due by bonds and ſpecial contracts, 

when liable to anſwer ſimple cor tract wth 230. 

- perſonal aſſets. When alegatee ſhall ſtand in the place 
of a ſimple contract creditor ſatisfied thereout, 236. 

——- caſes in which the court will marſhal the aſſets, ib, 237, 

| 238, 239, 240- 

———— will not ( aſſets = a charity, 255. 258, 2 59. 

Attainder, 147. | 

Award, 48, 


B 
Bank of England. When ſtock therein mall be transferred to 
executor, 163, 164, 165, | 
- will not admit a transfer but by all the executors, 207. 
Bankrupt, executor becoming ſo, 213, 214. 

| what ſettlement will ſecure wife againſt the claim of | 
huſband's creditors in caſe of bankruptcy, 169, n. 

if wife's legacy be ſued for, court will not compel 

payment unleſs huſband make a ſettlement, and if 

* become bankrupt his aſſignees take wife's pro- 
perty ſubject to the ſame equity, 248, 249. ; 

Baſtard has no kindred. Deſcription of a baſtard, 84. 
| deviſe to a baſtard before born void, 168. 

—.— of the ſame thing twice, 157, 158. 
| to two children where there were three and all held to 
take, 151. . 
manner of bequeathing to ma arried women and infants, 

| 168, 169. 

Blind perſons may make wills, 143. 
the will 1 blind or illiterate perſon ſhould be eas to 
= him, 1 

Bond to the ordinary on obtaining adminiſtration, 14. 


Bonds 
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Bonds ſpecialties, and to be paid next to debts of record, 55. 
— heir not to be charged thereby, unleſs mentioned, 56. 
Bona notabilia, 6, 7. 12 


Borough Engliſh lands, heir thereto not to abate in reſpect there- 
of, 08 


—— cuſtom of, 100. 
C 
Chancery, a bill for diſtribution properly lies there, 63. 
— its power with reſpect to executors, 214. 
with reſpect to legacies, 249. 
Charitable uſes, 252. | 
deviſes and bequeſts thereto void and within the mean- 
ing of the ſtatute of mortmain, ib. 253, 264.7 
256, 256. 
———— What are not within the meaning of the ſtatute, 257, 
EY 258, 259, 200, 207, 202, 263. 


how a charity may be perpetuated by money given 


_ thereto, 262, 
in vs vey gp to bodies corporate care ſhould be 
taken in Lin them; demonſtrated by va- 
rious caſes, and likewiſe the benignity of the 
court of chancery with reſpect to charities, 263, 
264, 263, 260. 
—— increaſe of rents, where the whole profits of an eſtate 
were formerly given to a charity, to go to the 
| charity, 266. 
— deviſe to a ſuperſtitious uſe though weld. yet the. 
e charity good, 207. 
caſes in which the heir at law or next of kin mall 
take, and wherein the crown may appoint, 268. 
&ð. aſets not to be marſhalled for a charity, 25572 58, 259. 
Charters and deeds belong to the heir, 35, | 
Chattels real and perſonal, 28. | 
may be deviſed with limitations over, I TX 1 36. 
Child 1 in the mother's womb entitled to a ſhare in dittributton, 
72. 104. 
— capable of having a legacy, 166, 167. | 
— — when children born after teſtator's death ſhall take by his 
will, 167, 168, 
Church, when executor ſhall have the benefit of preſenting 
- thereto, 204. | 
Citation, adminiſtration repealed thereby, 30. 
Codicil, the nature and effect thereof, 18 5. 1 86. 
form thereof, 289. 
Co-executors differ from tal en 21. 
Co: heireſſes, if advanced, to abate for the ſame, 67. 
Collateral kindred, 77. 
Common without ſtint, widow cannot be endowed thereof, wy 
| 1 2 | | Conditions 


; , 


N . 


Conditions in wills to prevent troubling executors, 170, 171. 
to prevent indiſcreet marriages, 171, 172, 172, 
Conviction, difference between that and judgment, . 
Corn ſown, to whom it ſhall go, 30, 31, 

uy nth eſtates, governed by cuſtom, 99, 100, 

- how deviſable, 128, 129, 

witneſſes to a will thereof, 161, 

Coſt in ſuits, 44. 62. 


Creditor, making a debtor his executor, effect thereof, 16r 1 


4 | 
—— legacy 16 debtor to his creditor ſatisfaction of the 

9 55 debt, 1 
gift in caſe of death not PR againſt creditors 


173. 
. creditors how to be paid. See debts. 


Criminal conduct, perſon's incapable of making wills on ae- 


count thereof, 147, 148, 

| Croſs remainders, 156. | 

Curteſy of England, 94. 

Cuſtoms that prevail in certain counties, 99, 100. | 

in the city of London, and province of York, lor, 102. 


D 


Death, if two adminifizators, and one die, the adminiſtration 


ſurvives, 21. 
Deed differs from a will, 157, 
how to be mn and executed, 291, 
Debt, action of, 5 
Debpor, a legacy * by him to his cxeditor, ſallsfaction for 
the debt, 165. 


Debts, what ate barred by the tatute, and what are to be paid 


with ite, 232, 233 
—— to he paid by executors and adminiſtrators accorting to 
the rules of priority, 51. 59. 
executor to have notice of debts, 56, = 
no preference allowed in paying debts with equitable 
aſſets, 59. 

— imple contract creditor to ſtand in the place of a ſpe- 

Cialty creditor ſatisfied out of perſonal aſſets, 230. 

— perſonal eſtate to be firſt charged with payment of 
debts, and cannot be exempt as againſt creditors, 
225. 

— Ratute of fraudulent deviſes introduced for the benefit 
of creditors. and if a deviſe does not provide for 
payment of debts in a practicable manner it does 
not take the caſe out of the ſtatute, 231, 

' Decree in equity, equal to a judgment at law, 54. 

Defraud of creditors, by adminiſtrations granted to a ſtranger of 

mean eſtate, 50. 


| Demeſne, 


? 
| 
* 1 
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Demeſne, tenant in aemethe, 21. 15. 

Deſcent of lands, 86. 

Deſcendants, preferred to all aſcendants and collaterals, 746 

Deviſe to children unborn, 166, 167, 

what may be a void deviſe, 182, 153. 

Diſcretion, perſons reſtrained from making wills for want theres 

of, 140, 141, 142. 
Diſtribution, time when to be made, 64. 
——— how to be made among an inteſtate” ; wife and chile 
| dren, 66, 

——--— how among children and grandchildren, 72 73. 

- how among the next of kin, 74. 81. | 

— to be made according to the law of the country 

of which the inteſtate was a ſubject, 7. 37. 

————— how to be made among the inteſtate's wife and 
children by the cuſtom of London, 103. 119. 

— — how where there is a widow and no child, 104. 112. 

— oe there are children and no widow. 104. 

10 


bow among the wife and children by the cuſtom | 


of York, 114. 120, 121. 


— — how where there is a widow and no child, 119, 120. 


— - how where there are children and no widow, 119. 
| 121. 

Dower. what is requiſite to entitle a wife thereto, 97. 

———— what may render her incapable thereof, ib. 

— cannot be barred by her huſband's aliening theeſtate, 98. 


E 
Eccleſiaſtical court, See Spiritual court. 
Eldeit ſon and his iſſue to ſucceed before the younger, 88. 
Emblements, 30. 
Entails, created in chattels, 196, 1 . 8 
— how created by a deviſe of real eſtate, See fe- tail. 
Entry not always neceſſary to give ſerfin 1 in deed, 94. 
Eſcheat, 84. 91. 147. | 
Eſtate par auter vie diſtributable, go. 49. 
Eſtates of inheritance and freehold, 28. 86. 
Executor of his own wrong. 51. 
for what an adminiſtrator may be charged as "MY 50. 


+—— —— what a rightful executor may do before the will is 


LEG proved, 100, 191, 192, 
— — may be ſued before the will is proved. unleſs he re- 
47 | fuſed, 193. 
may have proceſs iſſued againſt him! to come and prove 
| the will c or refule, ib. 


| — may be barred by ſettlement made before marriage, 99. 
Donatio raſa mortis, Or gift i in caſe of death, 17 35 1 745 175. 


TY 3 = Executor, 
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INDEX 


Executor, acts done by him whereby he may be compelled 
to ſtand to the executorſhip, 191..198. 
advantage that may accrue by taking upon him the 
| executorſhip, 199, 200, 201, 202, 203, 204. 
lofs that he may ſuſtain thereby, 205, 20b, 207. 
——— one executor not to be anſwerable for the ſums 
come to the hands of another unleſs they have 
done joint acts, 208. 
——— intereſt which executors may be liable to pay, 15 
29 
how e are to pay debts. See debts. How 
to pay legacies. Sce legacies. 
——— who the teſtator ſhould beware of appointing exe- 
| cutor, 161, 162, 16g, 164. 
- for making an executor, it 1s not alwa * neceſſary 
that the word executor be 14 88 194. n. 
Executory deviſe, 152. 
| Execution, of two judgments, the firſt that ſues execution to 7 
| be preferred, 53. 
Ex officio, perſons not to be thus cited, 12. 
Ex poſt . definition thereof, 144. n. 


F 


Father entitled to kis inteſtate child's perſonal eſtate, 74,75. 

Fees and expence of obtaining probate and adminiſtration, 
| 16, 17. 215, 216. 

— the fees of prottors not ſuable for i in the eccleſiaſtical 

--..-court, 222. 

Fee-fimple eſtate, 86, 87, 

| Fee-tail general or ſpecial, 77 nn 

words whereby fee-{imple, fee-tail, or an eflate for 

lllllife may be conveyed, 154, 155, 156. 

Fel de ſe forfeits his goods and chattels, 148. 

Felony, forfeiture therebv, 147. 

Females how to inherit, 88. 

Fine for conveying eſtates and barring entails, 8. 286 

Fixtures, law not held fo ſtrict as formerly with reſpect to 

removing them, 32. 
Forſeiture, difference between the forfeiture of lands and 
8 goods. 147, 148. 
Fraud relating to a will, in What courts ab, 146. 
Fraudulent deviſes, ſtatute concerning them, 93, 94. 


a practicable manner, otherwiſe it will be within 
the meaning of the ſtatute, 231. 
F Ro, law not held ſo ſtri& as formerly with reſpe to 
"DID! taking away things affixed thereto, 32, 33 
— eſtates of frechold may be of mheritance or not of 
RISES, inter! HENCE, 23. : 


Funeral 8 


deviſe for payment of debts muſt provide for it in 
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Funeral charges, 51, 203. 
G 


Gavelkind, cuſtom of, o, 100. 
Gift in caſe of death, 173, 174, 175» | 
Goods and chattels, adminiſtration concerned therewith, 13. 
adminiſtrator's intereſt therein, 21. 
Grand- children to abate for what their father was advanced, 70. 
how entitled to a diſtributive ſhare, 72, 73. 
Guardian may be appointed by a father, 102, 
cannot be appointed by a ſtranger, 169. 
age at which infants may choole their own guar- 
dian. By whom he is to be aſſigned. His power 
and duty, 170. | 


Half-blood entitled to adminiſtration, " "7 "8 

— — to a ſhare in 1 71. 75. 8: 

| — not inheritable, 91. 

Heir entitled to his anceſtor's eſtate, 86, 87. 

to a ſhare in diſtribution of perſonal eſtate 66, 67. 
—— to things affixed to the freehold, g1, 32. 

to things in nature of chattels, 29, 30. 34, 35 · 
ee, by the law in reſpeRt to his aticeſtor's dobts, 


93. 
—— by the ultem of York barred of filial portion, by hav= 
| ing lands by deſcent or otherwile, 113, 116. 
ben he ſhall take by deſcent, and when by vile, 
— 4 1 | 
— has an NS had title itileſs difittherited, 153. 
entitled when deviſe is to a ſuperſtitious uſe, or made 
void by ſtatute of mörtmain, wn 203, 
Heir looms; $4. 05-197. - -- 
Hlereditaments incorpoteal, 24. 86. 
Hotchpot, ſignification thereof, 67. | 
Huſband entitled to l of his wife's goods, "#5 - 
| to his wife's real eſtate for life, 94. 
what of the wife's he is reſtrained from deviſing, 
Ms 
——= with wife, may convey wife's real eſtate, 96. 
5 - if wife be x Gra rſs and huſband commit 
a devaſtavit wife not liable, 163. | | 


oo 
Ideot, cannot make a teſtament, 140, 141. 
— if wife be an ideot huſband cannot be tenant t by the 
curteſy of England, gz. — 
Infants ſo ſtyled till twenty-one years of age, 140. 
not capable of adminiſtering, 5 1 
| 1 4 Infants, 
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Infants, ordinary to aſſign a perſon to take care of infant's 
perſonal eſtate, 124. | 
—— at certain ages infants may diſpoſe of perſonal eſtate 
buy will, 119. 122. 
——— cannot diſpoſe of real eſtate till of full age, 127. 
—— Cannot att as executor til] ſeventeen years of age, 
161, 21 
—  — While in the mother's womb ſuppoſed i in law to be 
born for many be 166, 167. 
— of bequeathing and paying legacies to infants, 168, 
169. 245, 246, 247. : 
Intereſt on debts, 57. 233. 
a caſe in which intereſt 1 o to the executor, 20g. 
when executors ſhall b e lia le to ah intereſt, 208, 
209. 2 
adminiſtrator liable, 210, 
to be paid on legacies, 248, 244- 
2 1. 
caſes wher cin a man may die both teſtate and in- 
tteſtate, 188, 189. 
Inventory, of making it, 37, 38. 215. 245. 
things that are to be put therein, and the form of 
it, 41, 42. | 
Joint-tenants, if huſband and wife are Joint-tenants, and the 
huſband ſow the land and die, wife ſhall have 
the corn, 31. 
Joint. -tenancy, an eſtate held therein cannot be deviſed, 1 30. 
— may be turned into a tenancy in common, and 
| | then deviſed, 133. 
Joint merchants, differ from joint-tenants, 1 Jt. 
Jointure, wife may be barred of dower thereby, 99. 
Ireland, adminiſtrations when to be granted there, 2. 
charge made on lands there by a will made 1 in England, | 
to be paid in Lari mondys. ib. 
Judgments docketted, 52, 53- | 
not to be preferred 1 in pay ment to a decree in 


5 equity, 34. 
We, either a word of purchaſe 0: limitation in a will, 155. 


K 


King, debts due to him; 8 | f 
— Entitled to the eſtates of inte ſtates where there is no 
15 kindred, 84. 
to undeviſed ſurplus, 166. 
Kindred diſtinguiſhed either by the right line or collateral, 77. 
— * of reſidue to be divided amongſt next of kin; how | 
ſame ſhall be divided, 150, n. 
— next of kin intitled when deviſe is to a ſuperſitious 
uſe, or made void by ſtatute of mortmain, * a 
In 


3s 
45 
4 
x 
2 
7 
5 
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INDEX. 
Kindred, how diſtribution is to be made 4 kindred, See 
diſtribution. | 
Land implies real eſtate, 1375 ab, 


— if land be given to, or ſettled on a child, no advance- 


ment by the cuſtom of London, 106, 107. 
Leaſes for years chattels, and go to the adminiſtrator, 28, 29. 
— if on condition not to aſſign, adminiſtrator cannot 
_ aſſign without incurring a forfeiture, 2 2 | 
10 55 time when to be paid; deſcription thereof, 2 34, 235. 
what an executor ſhould obſerve before he pays a 
a legacy, 245. 
when and how legatees are to abate, 234. 236. 
when legatee ſhall ſtand in the place of a fimple 
Contract creditor, ſatisfied out of perſonal aſſets, 
236, 237. 


=— When court will marſhal aſſets in favour of legatees, | 


237, 238, 239, 240. 
———— intereſt payable on legacies, 209. 243, 244. 


——ſatisfaction of a legacy by a portion given, 182, 


183, 184. 


queathed, 2335. 


. ſame thing 2 twice, 157, 158. 


the effect o 
ditor, 168. 


a legacy given bro a debtor to his cre- 


—— lapſed and veſted legacies, 240, 241, 242, 243. 


- of paying legacies to infants, 245, 246, 247. 
of paying them to married women, 247, 248. 


ſecurity may be had for paying the ſame, 248, 
249, 250, 251. 


| Letter of attorney to two, by the death of one the authority 
| ceaſeth; different with relpett to adminiſtra» 


tion, 21. 


— for proving a will, and doing other buſineſs for an 


executor, 298. 


Life AY 28, n. 155, 156, 
Limitations, ſtatute of, 232, 


— — of chattels, 135, 136, 137. 
M 


Madfolk refirnined from making wills, 1422 


Male iſſue, admitted to inherit before female, 87. 


— if two males in equal On the eldeſt alone to 
inherit, 88, | 


Mandamus, writ of, "EE 
Married 


ademption by teſtator's ſelling ſtock ſpecifically be- 


courts wherein to be ſued for, and cales wherein 
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Married women, their power of making wills, 143, 144; 


1455 146. 
—— form of a married woman's will, 27. 
— — of bequeathing and paying legacies to mar- 
| ried women, 168, 169. 247, 248. 
Marriage with kindred, doth not entitle to a ſhare of an in- 
teſtate's eſtate, 85. 


age, 145. | 
conditions in reſtraint of marriage, 171, 172, 173. 
what ſettlement will ſecure wife againſt the claim 
of huſband's creditors in caſe of bankruptcy, 
16 
Mortgage, to whom money due thereon is tb be paid, 49. 181, 
not to be preferred in payment to other real i in- 
cumbrances, 55. 


gage, 54 


— — rule that teſtator's 320mg eſtate ſhall be prima- | 
charge of his perſonal debt ſe- 


rily applied in di 


cured by mortgage, 22b, 227. 


—  — — otherwiſe where the charge is on the real eſtate 
principally ; or where the debt (although per- 
lona] in its creation) was contracted originally : 


IE by another, 228, 229. 

Met, ſtatute of 138, 139. 

what deviſes and bequeſts are within the ſtatute, 
and what are not, See charitable uſes. | 
Mother, entitled to mor child's — eſtate, 74, 75» 


N 


Non compos mentis, if executor be thus, the ordinary may com- 


mit adminiſtration, 213, 


Non Profs, 44. 
Notice to be given an exccutor of debts, 56. a. 


Nuncupative « or verbal will, 176. 76, 177 
O 


Oath, on taking letters of adminiſtration, 13. 
to be taken by an executor, 215. 
Old age may render a man incapable of making his 
| will; £415: 
—— the perſon who grants adininiftration; 2. 
| may be nigh ape to grant aamimſtration, 3. 
his power of granting it, 3, 4, 5- 217, 218, 
PE may 1 compelled to grant probate, 213. 
Orphans of London, 102, 103. | 
_ Outlawry, 48. 148. | 


Papiſis, their diſabilities removed, 149. 


will made by a woman when ſole, void by marri- 


perſonal eſtate primarily liable to pay off mort- 


Para- 


” „ re 
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as pots moms wife's right thereto, 36, 37. 130- 
8 evidence, 151. 158, 183. 202. 
Parſon, if he ſow his glebe land and die, his executors to 
have the corn, 31. 
Peculiar eccleſiaſtical juriſdictions, 8. 
Perpetuity, not to be created by a deviſe, 134. 
| Perfo nal eſtate, what, 127. 
— to be firſt charged with payment of debts 
and legacies, and cannot be Hemp as 
| againſt creditors, 225. 
— hoy it wy be exempt, ib. 226. 


1 ——— property ſubjec̃t to that law which goveris 


85 the perſon of the owner, 7. 37 
Plantation, a Chattel to pay debts, 46. 
Portion given —_ making will ſatisfaction of legacy, 182, 
183, 184, 
- Poſthumous child, entitled to a ſhare in diſtribution, 75. 
Precedency may be given in payment of debts, 53, 54. 56. 
Prerogative court, reaſon of its foundation, 9. 


I'robate, where, and before whom the will is to be prov cd, : 


6. 211. 


211, 212, 219. 
— manner of proving it in common form, 213. 
form of the executor's oath, 215. 
- adviſable for the executor to make an . ; 
expence of obtaining the 1 215, 216, 
n writ of, 18. 
2 


R 
Reading of wills and deeds neceſſary, previous to the exe- 
cution thereof, 143. 291. 

Record, debts due thereon, when to be paid, 52, 59, 5 81. 

— to be taken notice of at executor's peril, 36. 

Recovery bars, remainders and reverſions, 286. n. 
efuſal of executorſhip, the manner of doing it, and the 

| | effect theerof, 193, 194, 193, 1 96. 

| Regiſter, wills which concern lands in Middleſex and Youk 

do be regiſtered, 219, 220, 221, 222. 

Releaſe of a debt, makes it aſſets, 48. 

Releaſes or diſcharges for legacies, 290. 

Remainders and reverſions deſcribed, 286. 

Rent arrear, equal to a debt by ſpecialty, 55s | 

may be deſtrained for, 23. 


Queen confort, 97. 


— actions may be brought, or diſtreſs made for rent- FR ce, 


rent. charge, rent- eck, and 7 ſec-farm, 23, 24. 
| Rent 


manner and effect of proving it in form of law, 1 


1 
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Rent, deſcription of thoſe laſt mentioned rents, 24, 25. 
— that a man hath in right of his wife; the remedy he hatle 
| for getting the ſame after his wife's death, 25, 
— remedy that any perſon hath, who has any rents of feces 
farms for the life of another who dies, ib. 
—— remedy that executors of tenant for life have, 26, 
Repreſentation, 71. 
———— how admitted among collaterals, 77. 
Republication of a will, 185, 186, 187. 
Repugnant clauſes in a will, 157. | 
Reſiduary legatee executor, where no executor is named; 
194. n. 
to have adminiſtration, where a living. execu - 
| tor who had refuſed, does not retract, 195. 
| Refduum, See ſurplus. 
Retainer, what executors and adminiſtrators may retain, 27. 
Revocation of adminiſtration, 18, 19, 20. 
— of a will, 177. 178. 
——— how it may be revoked by acts in law, and alte- 
N ration of circumſtances, 179, 180, 181, 182. 
— a woman's will, how revoked, 145. 
Rules for conftruftion of wills, 149, 150, 181. 


8 


Satisfaction of a end by a | portion given after will made, 
| 1.8382, 189, 184. 
Scieri facias m 74 ſued by a new adminiſtrator, 44. 
Seamen in the ing 8 eb Hog ſtatute relative to their wills, 299. 
2 — for entering on executorſhip, 213, 214. 
for paying a legacy, 249, 250, 251. 
not required of tenant for life of goods given over ; court 
demands only an inventory, 1 3b. 
Seifin, difference between a ſeiſin in law and ſeiſin in deed, 94. 
Settlement to ſecure wife againſt huſband's bankruptcy, 169. n. 
court will not order payment of wife's legacy unleſs 
_ ſettlement be made, 248, 249. 
Mos contract debts, 57. 
one ſimple contract creditor, wy bs paid kis aol debt, 
if no ſuit is commenced, 58. 
Sc und mind and memory, perſons preſumed ſo t to be, a the 
contrary be proved, 142. | 
Specialty debts, when to be paid, 55. 
heir liable thereto, 93, 94+ 
Specific legacies, 234, 235+ 
| Spiritual court, how the officers thereof ſhall act, with reſpeRR to 
perſons applying for probates and zdminiftrations, 10, 
11. 1. 
its power for compelling adminiſtrators to make diſtri- 
ge 


Stamps 
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Stamps on which diſcharges for legacies, &c. are to be written, 
65, 66. 

if ſp Failed i in writing, may be recovered, 290. n. 

Stocks or lic funds. When property therein ſhall be trans- 
ferred to executor, 163, 1 16. „16. | 

Surplus undeviſed of real eſtate, to whom 10 ſhall go, 188. 240. 

of perſonal, to whom, 163, 166. 199, 200, 201, 202, 

203. 240. 
executors tak ing reſidue take as Jane 204. 
Suſpenſion of adminiſtration, 50. 


T 


Table of diſtribution, 8 * 

Tenants in fee-ſimple, fee- tail, and for term of life, 24, 26. 
'Teitament. diſtinction between that and a will, 1. 
Traitors, forfeiture of their lands and goods, 147, 148. 
Truſtees joining in receipts for money, 206, 207. 

or to be paid by a truſtee, 208. 


U 


Uſe af a will, where a man thereby bequeath juſt the ſame as 
the law would diſpoſe 1 in caſe of inteſtacy, 122, 123. 
— where a man leaves a wife, and ſeveral children of age, 123. 
— Where a man leaves no wife, but children u..der age, 124. 


V 


| Youd deviſes, 152, 15 * | 
Wager of law, 53. | 
Widow. For her ſhare of perſonal ate i in caſe of inteſtacy. | 
See Diſtribution, Her ſhare in real and har 
eſtate. See Dower and Copyhold. 
her diftributive ſhare ſatisfaction for her huſband's co- 
2 venant, 67. | 
—— barred of her cuſtomary and diſtributive ſhare as a wife 
of a freeman of London, 104, 105, 106. 
——— barred as wife of an inhabitant of York, 114. 
Widow s chamber, by the cuſtom of London, 103. 
what widows have been allowed by the cuſtom of York, 
114. 
| Wife alone, cannot diſpoſe of her real eſtate, 96. 
— may make a will with her huſband's conſent, 149. 
— may be attorney for her huſband, and he may bequeath any 
thing to her, but cannot grant her any thing by deed, 
166. See married women. T Settlement. 
Huſband. 
Will, what a man may diſpoſe of thereby, 127, 1 12 28. 
— what he may not Neapel of thereby, 120. 


Will, 


4 4 
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Will, eſtates to be ſo diſpoſed of by will, as not to be rendered 


unalienable, 1 
— perſons for want off ſufficient diſcretion , reſtrained from 
making wills, 141. 
reſtrained for want of ſufficient liberty and free will, 143. 
4 of making wills on account ow criminal conduct, 


— rules 2 the conſtruction of wills, 1495 1 50, 151. 
—— laſt will overthrows a former, 157. 186. 
—— where real eſtate is deviſed, the will muſt be ſigned by the 
teſtator, and ſubſcribed by three witneſſes, 158, 159. 
—— witneſſes ſhould be diſintereſted perſons, 160. 


- if the will concern only perſonal eſtate, it 1s ſafeſt to have 
| two witneſſes, ib. 


method to preſerve. a will from being clandeflinely de- 


ſtroyed, 126. 4 
how the will may be revoked. See Revocation. Con- 


cerning proving it, and refuſing to prove it. See Pro- 


bate and Refuſal, For what an executor may do be- 
fore it is proved, See Executor. For the method of 
proving a will, and obtaining adminiſtration by com- 


miſſion. See the latter part of the explanation pre. 


ceding the contents, 
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x. Form of a will whereby a man poſſeſſed of very 
conſiderable perſonal eſtate, gives the whole to a 
his wife, - - * Page 270 
2. Whereby an unmarried woman bequeaths money, 
houſehold-goods, and other perſonal eſtate, 1 
3. Whereby a widow bequeaths goods, and houſes 
held by leaſes for terms of years, = 272 


4. Whereby a married woman by virtue of her ſettle. 
ment bequeaths perſonal eſtate, = 273 
5. Whereby a man bequeaths money, goods, &c. 275 
[:: 5. Whereby a man bequeaths his ſtock in trade and 
other perſonal eſtate, to truſtees 1 in truſt for his 
\..chydren;. - - - 277. 
7. Whereby a man deviſes real eſtates, copyhold e 


eſtates of inheritance, ſeveral annuities, perſonal 1 
eſtate and effects =» . - 281 


— 


* 
2 — — N —— — —· * 


8. Whereby a man oaly deviſes his real eſtate charge- 


able with an annuity, m_ - 287 
| 9. Form of a codicil, = - 289 
10. Of a nuncupative will, - - = 290 


11. Of a releaſe or diſcharge for a legacy, with direc- 
tions how to recover the ſtamp. if the writing 9 
thereon is ſpoiled, - - Vs 
iy Directions for writing and executing deeds, 291 
TY 12. Form of a diſcharge to executors where the teſtator 
bequeathed the reſidue of his eſtate and eſfects to 
' truſtees, upon truſt for his children, with a bene- 
fit to the ſurvivors, if either ſhould die under age, 292 
13. Of a diſcharge to executors by huſband and wife, 295 
14. Of a releaſe by a new adminiſtrator, on ſettling 
- with, and receiving goods unadminiſtered from 
bi CCC F 297 


1 15. Of a letter of attorney for proving a will and doing 
| Fe bdther buſineſs for the executor. < 298 
Abſtract of a late ſtatute relative to letters of attor- 


1 e ney, willh &c. of ſeamen 1 in the ng: $ lervice, 299 
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Page 23, in the twentieth line, after the word ſame, del to. 


